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UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT, LEE ANDREW GILL 


Jurisdictional Statement 

This is an appeal by Lee Andrew Gill, plaintiff below, 
from so much of the Judgment of the Court below as 
awarded permanent alimony to Mary Osborne Gill, de¬ 
fendant below; and an appeal by Mary Osborne Gill, de¬ 
fendant below, from so much of the Judgment of the Court 
below as awarded an absolute divorce on the ground of 
desertion to Lee Andrew Gill, plaintiff below. The District 
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Court had jurisdiction under Title 11, Section 306, District 
of Columbia Code, 1940. This Court has jurisdiction under 
Title 17, Section 101, District of Columbia Code, 1940. This 
Court by its Order dated April 20, 1944, consolidated the 
two causes for hearing and for the filing of briefs. 

Statement of Case 

As the record will disclose both parties in the instant 
case have appealed from the Judgment in the Court below, 
being respectfully aggrieved by different features outlined 
in the said Judgment. The respective grounds of complaint 
can only be understood by referring first to the pleadings 
and determination of a former cause in which these same 
parties were litigants. The parties in interest were first 
in court in a suit for a limited divorce and/or maintenance, 
Civil Action No. 6014, District Court of the United States 
for the District of Columbia (App. 9). The entire gist of 
the complaint, except for a single sentence, was that of 
cruelty on the part of the then defendant, Andrew Lee 
Gill (App. 20, 21). The one sentence in the said complaint 
having to do with alleged failure of support was “Plaintiff 
avers that during the married life of the parties hereto 
the defendant failed and refused to adequately provide for 
her support in view of his income and financial means (App. 
21) (Italics ours.) The defendant in that cause, Lee An¬ 
drew Gill, denied in detail the allegations of cruelty and 
with respect to the allegation of failure of support answered 
by saying: “This defendant avers with respect to provid¬ 
ing for the plaintiff that the home provided for her was 
entirely an adequate one and in keeping with his means. 
He further avers that over and above the furnishing to 
the plaintiff of board and clothing that he gave to the plain¬ 
tiff $15.00 every two weeks for her own expenditures” (App. 
28). It is further to be noted that in the answer of the 
defendant in this first cause referred to he claimed through¬ 
out his pleadings that his wife deserted him without cause 
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(App. 23, 26, 28, 29, 30) and denied the material allegations 
of the complaint. In the trial of this cause the Trial Justice 
appropriately called attention to the fact that he could not 
pass upon the defendant’s claim of desertion by the plain¬ 
tiff for the reason that under the Act of Congress approved 
August 7, 1935, having to do with divorces and annulments 
in the District of Columbia, that desertion took on the 
statutory requirement of having to be persisted in for a 
period of two (2) years. Upon the hearing of the cause, 
and without the testifying of witnesses produced upon the 
part of the defendant, the Justice denied any relief on the 
ground of cruelty, refused to grant a limited divorce, but 
took the position that under the evidence he felt that main¬ 
tenance should be allowed, as shown by the Judgment for 
Separate Maintenance filed in that cause (App. 31); it 
being expressly understood by all in interest that the de¬ 
fendant, if the desertion were persisted in, at the expira¬ 
tion of the statutory period, would bring suit for a divorce 
a vinculo matrimonii on the ground of desertion. The statu¬ 
tory period having passed the instant suit from which the 
appeals have been take was inaugurated (App. 1, et seq.). 
The defendant, Mary Osborne Gill, filed her answer to this 
action, as of May 15,1942, denying the desertion but admit¬ 
ting that as of the date alleged as the desertion date “she 
necessarily left the abode of the plaintiff and has not since 
lived with him” (App. 3); claiming that all issues in this 
cause were res adjudicata by reason of the Judgment for 
Separate Maintenance rendered in the former cause and 
stating that the said defendant left the plaintiff because of 
cruel and inhuman treatment at the hands of the plaintiff 
(App. 4). Subsequent thereto and as of to wit, March 17, 
1943, the defendant, by her counsel, filed a Motion for 
Judgment on the said basis that the issues raised in the 
suit for desertion were res adjudicata (App. 6). After due 
consideration and argument of respective counsel, Mr. Jus¬ 
tice Proctor denied the said motion (App. 7), and the cause 
came on duly to be heard. Only partial testimony of the 
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plaintiff was taken for the reason that when said plaintiff 
had testified in support of certain allegations of his com¬ 
plaint to the effect, among other things, that he had fur¬ 
nished a proper home for his wife and had supported her 
properly (App. 40), the Court called counsel to the Bench, 
indicated his inclination, upon the reading of the pleadings 
and noting the disposition of the former case, to grant a 
divorce to the husband-plaintiff, if the desertion as alleged 
had been persisted in for the statutory period, and likewise 
suggesting that the matter was res adjudicata as to the 
requirement upon the husband to continue to maintain the 
wife. It was at that time urged upon the Court by counsel 
for the plaintiff that the only claim of failure of support 
was after the time that the alleged desertion had begun 
(App. 40, 41), and that the Order for Maintenance was 
granted by the Court as an interim matter to be passed 
upon, if and when the desertion suit was heard (App. 42); ' 
and there was a tender by the plaintiff of proof that during 
the period of time up until the time that Mrs. Gill left the 
home that he properly supported and maintained her. He 
further testified that as of the date alleged as the deser¬ 
tion date he returned home to find that his wife was gone 
and a program “Gone with the Wind” had been left in 
a conspicuous place and that the desertion thus begun had 
been persisted in (App. 45). As indicated the Court at this 
stage called counsel to the Bench and counsel representing 
the defendant, upon being asked whether it was denied that 
the wife left the house, answered, “No,” but that the claim 

was that she was forced to leave because of crueltv. The 

•> 

Court stated that that was res adjudicata and that if the 
husband showed that the desertion had been persisted in 
for two (2) years that he would be entitled to a divorce on 
the ground of desertion, but she would nevertheless be 
entitled to support. In this connection the Court stated 
(App. 46): 
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“You have heard what I have to say. Now, you can 
go ahead and take a lot of time, but I rule that you 
cannot show cruelty at the time she left him because 
that is res adjudicata, but in view of that order I do 
not expect to relieve him of the support.” 

The plaintiff urged, through his counsel, that there was 
some 24 years difference in their ages and that it was simply 
the desire of the defendant to be rid of him and still to 
have him take care of her and indicated his desire to offer 
proof supportive of his position (App. 46, 47). The Court 
took the position that the matter was res adjudicata as to 
the facts that the plaintiff did not properly support his wife 
when he was able to do so, and that he was not guilty of 
cruelty to her (App. 4S). The Court refused tenders of 
proof of both parties, offering on the one hand to show 
that the plaintiff was adequately supporting his wife at 
the time when she left the home; and on the other hand 
that the plaintiff had been guilty of cruelties toward the 
defendant causing her to leave the home. 

The Court indicated that it would hear testimony only 
as to the financial condition of the parties, but that it was 
his inclination to continue the Order in the Separate Main¬ 
tenance Suit, which after the taking of testimony, he ac¬ 
cording did. The testimony covered a showing of the plain¬ 
tiff’s earnings and holdings and revealed that the wife, 
who was unemployed at the time of the signing of the 
Separate Maintenance Order, except for such casual or 
seasonal work as she could get as a seamstress, was now 
employed at the Treasury Department, earning $112.00 a 
month, after deductions, her salary being $1440 per annum 
(App. 64). 

The final judgment as rendered in this cause granted 
to the plaintiff, Lee Andrew Gill, a divorce a vinculo mat¬ 
rimonii, on the ground of desertion and awarded the de¬ 
fendant $65.00 per month as permanent alimony. The plain¬ 
tiff, Lee Andrew Gill, noted an appeal from so much of said 
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judgment as awarded the defendant, Mary Osborne Gill, 
permanent alimony; and the defendant, Mary Osborne Gill, 
appealed from so much of the judgment as awarded Lee 
Andrew Gill an absolute divorce.: 

Statement of Points 

1. That the Court committed error in finding that the 
Judgment in Civil Action No. 6104 awarding separate main¬ 
tenance rendered res adjudicata the question as to whether 
wife granted such maintenance, and subsequently found 
to be a deserting wife, was entitled to permanent alimony. 

2. That the Court committeed error in not allowing testi¬ 
mony tending to show that the plaintiff below adequately 
supported the defendant until such time as she left his 
abode without just cause. 

3. That the matter of alleged cruelties on the part of the 
plaintiff below justifying the defendant in leaving was res 
adjudicata by reason of the Judgment in Civil Action No. 
6104 where said alleged cruelties were made an issue in 
said former cause and no relief was granted upon proof 
offered. 

4. The Court committed error in not holding that the 
deserting wife was not entitled to alimony. 

Summary of Argument 

1. There is a fundamental difference between maintenance 
decrees and permanent alimony awards and in the instant 
case the Court was obligated to take testimony as to the 
original and changed financial conditions of the parties and 
to take into consideration its finding of desertion by the 
wife to whom the maintenance award had previously been 


given. 
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2. "Where a divorce is denied on the merits of the ground 
alleged, the decree is res adjudicata on such questions as 
between the parties in a subsequent divorce proceeding be¬ 
tween the same parties. 

3. A deserting wife is entitled to no alimony*. 

Argument 

1. We are mindful of the well established principle in 
this jurisdiction that the amount of alimony depends on 
the circumstances of a particular case, and is within the 
trial justice’s discretion. 

Tolman vs. Tolman, 1 App. D. C. 299 
Shaw vs. Shaw, 2 App. D. C. 204 
Lesh vs. Lesh, 21 App. D. C. 475 
Reed vs. Reed, 52 App. D. C. 36 
Lachowicz vs. Lachowiez, 60 App. D. C. 273 
Garrett vs. Garrett, 61 App. D. C. 309 

Can it be said that the trial court considered the circum¬ 
stances of the present case when it finds that the mainte¬ 
nance decree of another court is res adjudicata as to the 
question of permanent alimony, after the trial court has 
found that the husband who has been making the said 
maintenance payments is entitled to a divorce, thereby 
making the wife, who is the recipient of the payments, the 
wrongdoer? Fundamentally the law has always recognized 
a distinction between maintenance decrees and permanent 
alimony decrees. In a suit for separate maintenance the 
basic issue is the right or equity to support, the general 
marriage status being only incidentally involved, whereas 
in a suit for divorce and permanent alimony, the general 
marriage status is fundamentally involved and the right 
or equity to support only incidentally involved. Further 
the very purpose of a maintenance decree would mean that 
there was no contemplation that the decree should be final 
and conclusive, or that the amount thereof should be abso- 
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lutely fixed and permanent. This Court has held that the 
allowance, both as to its amount and continuance, shall 
1 remain subject to the control and future action of the 
Court. Merritt vs. Merritt, 60 App. D. C. 352. 

In the instant case the Trial Justice in the maintenance 
suit worded his judgment so that it reads “permanent 
maintenance”. This appellant desires to call the Court’s 
attention to the fact that such wording did not create a 
permanent order which could be considered res adjudicata. 
This Court in the past has held that the effect of the decree 
is to be determined by its substance and not its mere form. 
In Rhodes vs. Rhodes, 36 App. D. C. 261, the Court said: 

“The first assignment of error raises the question 
of the power of the equity court to make the decree 
for permanent alimony, the enforcement of which was 
sought in this proceeding. The jurisdiction of a court 
of equity in this District, to grant alimony as an inde¬ 
pendent relief was declared in Tolman vs. Tolman, 1 
App. D. C. 299. Since that decision the power has been 
directly conferred by Code Section 980. By the terms 
of this section the court may declare that the husband 
shall pay the wife periodically, such sums as would be 
allowed to her as permanent alimony in case of divorce. 
The decree referred to orders payment to be made 
periodically as ‘permanent alimony’. The court hav¬ 
ing the power to order payments made periodically and 
having exercised that power, its decree is not invali¬ 
dated by the additional words. The effect of the decree 
is to be determined by its substance, and not by its mere 
form. The additional words, ‘as permanent alimony’ 
may be regarded as superfluous.” 

It is here respectfully urged that the word “permanent” 
in the maintenance judgment is superfluous and is not a 
basis for the Trial Justice in this action ruling that the 
said judgment is res adjudicata. It would rather appear 
that the maintenance judgment is one which should be 
changed by any change in the circumstances of the parties 
'within the discretion of the Court. We maintain that the 
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original conditions under which the Maintenance Judgment 
was awarded, plus the change in the financial circumstances 
of the defendant, plus the award to the plaintiff of a judg¬ 
ment for divorce on the ground of the defendant’s desertion 
combined to make it obligatory upon the Trial Justice that no 
alimony should have been awarded. The maintenance judg¬ 
ment is for the purpose of establishing support for the wife. 
The permanent alimony award is for the purpose of estab¬ 
lishing support for the divorced spouse. The judgments are 
for entirely different purposes, and the basis for allowing 
either is different; therefore the Trial Court in the divorce 
action by allowing the maintenance judgment of a suit for 
separate maintenance to become a permanent alimony de¬ 
cree without even considering the fact that the recipient 
of the maintenance award has been found to be the wrong¬ 
doer or without appearing to consider the testimony as 
to the financial change in the status of the wife, we respect¬ 
fully submit commits reversible error. 

The Section of the Code giving the basis for the main¬ 
tenance award clearly shows that the severance of the 
marital relation is a basis for the modification, termination, 
or revocation of the maintenance decree. The section reads: 

“Whenever any husband shall fail or refuse to main¬ 
tain his wife and minor children, if any, although able 
so to do, the court upon application of wife may decree 
that he shall pay her periodically, such sums as would 
be allowed to her as permanent alimony in case of 
divorce.” 

D. C. Code Title 16, 415. (Italics ours.) 

If Congress had intended that a maintenance decree 
should carry over beyond the marital relationship, it would 
doubtless have added some such words as “or divorced 
spouse”. Accordingly it is clear that the maintenance 
decree is only effective while the marital relationship ex¬ 
ists. This Court agrees with this contention, since in Rapeer 
vs. Colpoys, 60 App. D. C. 216-218, it said: 
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“But Section 75 (same as Title 16, Section 415) is 
not ambiguous. By its plain terms it defines the power 
of a court to make a support money order against a 
husband for the benefit of a wife and minor children, 
and does not embrace the case of an order against a 
divorced father. ” 

In further support of the contention that the mainte¬ 
nance judgment in Civil Action No. 6104 is not res adju- 
dicata in Civil Action No. 15033, this appellant cites that 
this Court has held that a separate maintenance action in 
another jurisdiction was not res adjudicata in a separate 
maintenance suit in this jurisdiction. This Court said in 
Melvin vs. Melvin, 76 App. D. C. 39, 40, 41: 

“Appellant sought to show by various witnesses that 
appellee treated him harshly for years before he left 
her. The court excluded this as res adjudicata. A 
suit for limited divorce on ground of cruelty, which 
appellant had brought against appellee in Virginia, 
was decided against him. Cruelty is variously defined 
in various jurisdictions. If we assume that it has the 
same meaning here today which it had in Virginia in 
1936, and that the Virginia decree determined that 
appellant is not entitled to a limited divorce under our 
law, we think the proferred evidence was nevertheless 
admissible. The District of Columbia Statute provides 
that maintenance may be awarded to the wife in ‘such 
sums as would be allowed to her as permanent alimony 
in case of divorce, ’ it thereby assimilates maintenance, 
at least as regards amount, to alimonv. Alimonv is 
largely discretionary, it may be granted to a wife who 
is at fault, it may in a proper case, be denied against 
a husband who is at fault, and its amount is elastic. 
If appellee’s alleged unkindness did not give appellant 
cause for divorce which he sought and did not even 
justify his leaving her, nevertheless it would, if proved, 
affect the question how much she should in fairness 
receive and how much in fairness he should be required 
to pay as alimony or maintenance.” 


% 
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How, under this decision, could the Trial Justice fail 
to consider the fact that the husband had been granted the 
divorce; and how could he consider the question of the de¬ 
termination of any amount of alimony payable as foreclosed 
by the decision in the maintenance cause? 

It is further to be noted that in the case of Topham vs. 
Topham, 50 App. D. C. 231, where the husband alleged 
adultery on the part of the wife and sought a divorce and 
custody of a minor child the lower court, having heard the 
evidence, entered a decree dismissing the bill; from which 
decree an appeal was prosecuted. Even though affirming 
the lower court, this Court, in passing upon the matters 
before it, said: 

“. . . Even though adultery has not been established, 
however, the evidence does disclose such an utter lack 
of appreciation by the appellee of the duties and re¬ 
sponsibilities of a wife and mother that we think her 
husband should be relieved from any further payments 
of alimony under the prior order of this court, and 
that order accordingly is set aside.” 

It is respectfully submitted that in the instant case this 
Court should affirm the judgment of the lower court as 
to the absolute divorce but should set aside so much thereof 
as awarded permanent alimony. 

2. Judgments and decrees in divorce proceedings are 
within the general rule applicable to a judgment or decree 
that when a judgment is sought to be made available in 
subsequent proceedings between the same parties, it is 
conclusive and binding on them in regard to all matters 
shown to' have been put in issue or to have been necessarily 
involved in the former suit and actually tried and deter¬ 
mined therein, but that in regard to matters not then in 
controversy, and not heard and determined, although it is 
conclusive so far as the final disposition of that cause of 
action is concerned, it is not conclusive to prevent a deter- 
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mination of them according to the truth, if they are sub¬ 
sequently controverted in a different case. Prall v. Prall, 
58 Fla. 496, 50 So. 867, 26 L.R.A. (N.S.) 577; Watts v. 
Watts, 160 Mass. 464, 36 N. E. 479, 23 L.R.A. 187, 39 Am. 
St. Rep. 509; Lea v. Lea, 99 Mass. 493, 96 Am. Dec. 772; 
Burlen v. Shannon, 99 Mass. 200, 96 Am. Dec. 733; Brown 
v. Brown, 37 N. H. 536, 75 Am. Dec. 154; Brinkley v. Brink- 
ley, 50 N. Y. 184, 10 Am. Rep. 460; Gloth v. Gloth, 154 Ya. 
511, 153 S. E. 879, 71 A. L. R. 700. (Annotation: Ann. 
Gas. 1916B, 875.) 

Even perhaps more in point and as showing the correct¬ 
ness of the Court’s finding that the claim of cruelties as a 
justification for leaving was res adjudicata is the further 
citation from 17 Am. Jur. 403— 

Where a divorce is denied on the merits of the ground 
alleged, the decree is res adjudicata on such question as 
between the parties in a subsequent divorce proceeding by 
the same party. People ex rel. Healy v. Case, 241 Ill. 279, 
89 N. E. 638, 25 L.R.A. (N.S.) 578; Browm v. Brown, 37 . 
N. H. 536, 75 Am. Dec. 154; Ford v. Ford, 25 Okla. 785,108 
P. 366, 27 L.R.A. (N.S.) 856; Patrick v. Patrick, 139 Wis. 
463, 121 N. W. 130, 131 Am. St. Rep. 1067. (Annotation: 
26 L.R.A. (N.S.) 577.) Thus, a decree in an action of 
divorce on the ground of cruelty bars a re-examination of the 
same facts in a subsequent case by the same party on the 
same ground. It is only when enough has occurred since 
the rendition of the first decree to entitle the plaintiff to 
relief that a divorce will be granted in the subsequent pro¬ 
ceeding. Ford v. Ford, 25 Okla. 785, 108 P. 366, 27 L.R.A. 
(N.S.) 856; Vickers v. Vickers, 95 W. Va. 323, 122 S. E. 
279, 41 A.L.R. 266. Similarly, the dismissal of an action 
for an absolute divorce may be a bar to a subsequent action 
for a limited divorce for the same cause, and vice versa. 
Annotation: 26 L.R.A. (N.S.) 578. A judgment adverse 
to a wife, in her action for divorce on the grounds of cruel 
and inhuman treatment and failure to support, bars a coun¬ 
terclaim interposed by her on the same grounds in a subse- 
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quent action by the husband for a divorce because of deser¬ 
tion. Patrick V. Patrick, 139 Wis. 463, 121 N. W. 130, 131 
Ain. St. Rep. 1067. 

In the West Virginia case of Vickers v. Vickers, 95 W. 
Va. 323, 122 S. E. 279, we find language, the significance 
of which will be immediately apparent— 

“Where a wife sues for maintenance, the husband de¬ 
fends on the ground of cruelty , and a final decree is 
entered in her favor, and thereafter the husband brings 
suit for divorce, alleging that the acts of cruelty com¬ 
plained of in his answer in the suit for maintenance 
necessitated his leaving her, wherefore she was guilty 
of desertion, the decree in the maintenance, suit is res 
judicata as to the acts of cruelty alleged in his suit for 
divorce. ’ ’ 

3. The courts in this jurisdiction have usually followed 
the well established rule that a deserting wife is entitled 
to no alimony. In 82 A. L. R. at page 542, we find the lan¬ 
guage—“As a general rule no alimony is allowed to a 
wife who has abandoned her husband without legal justifi¬ 
cation.” This rule is supported by citations from Cali¬ 
fornia, Kentucky, Mississippi, Montana, Nebraska, New 
York, Virginia and West Virginia. From three cases 
appearing to us to be particularly in point as affecting the 
instant case we quote the following language: 

“In Lee v. Lee (1864) 1 Duv. (Ky.) 196, the court re¬ 
versed a judgment in so far as it granted alimony to 
a wife who had abandoned her husband, although it was 
without power to reverse the judgment in so far as it 
erroneously granted her a divorce. To the same effect, 
see Woolf oik v. Woolf oik (1895) 96 Kv. L. Rep. 1674, 
44 S. W. 112; Smith v. Smith (1905) 27 Ky. L. Rep. 776, 
86 S. W. 678; Axton v. Axton (1918) 182 Ky. 286, 206 
S. W. 480 (rehearing denied in (1919) 184 Ky. 615, 213 
S. W. 548); Ward v. Ward (1926) 213 Kv. 606, 281 
S. W. 801. 
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“In Wilkins v. Wilkins (1909) 84 Neb. 206, 133 Am. 
St. Rep. 618,120 N. W. 907, it was held proper to deny 
alimony to a wife divorced for desertion where it ap¬ 
peared that she had an income sufficient for her sup¬ 
port, the court saying that, while a statute authorized 
an award of alimony to a wife against whom a divorce 
was decreed, the mere naked liability of a husband to 
support his wife should not be enforced after her deser¬ 
tion of him. 

“And in Carr v. Carr (1872) 22 Gratt. (Va.) 168, the 
court held that a wife against whom a divorce from 
bed and board was granted because of her desertion 
of her husband was not entitled to alimony, and said: 
‘We are further of opinion that the circuit court did 
not err in refusing to allow alimony to the wife under 
the circumstances of this case. She was, in the eye 
of the law, and in fact, the offending party. She has, 
without sufficient cause, deserted her husband and his 
home, and established herself elsewhere, thus disregard¬ 
ing his comfort and happiness, her own duty, and the 
decencies of society. To concede to her, under such 
circumstances, the right to demand of her husband a 
separate support in her new establishment, would not 
only be a reward to misconduct, immoral and corrupt¬ 
ing in its tendency, but would give a rude shock to the 
sanctity of the marriage contract. Happily, the law 
does not require it, and policy and propriety alike for¬ 
bid it.’ To the same effect, see Waring v. Waring 
(1S85) 100 N. Y. 570, 3 N. E. 289.” 

Conclusion 

i 

We desire to particularly adopt the language in the case 
of Carr vs. Carr, for in the instant case we feel it would 
be a travesty on justice to have this plaintiff below, a man 
now, of to wit 65 years of age, who has established his right 
to a divorce from his wife some 22 years his junior who 
deserted him to be required to contribute toward her sup¬ 
port, she being gainfully employed in the Government serv¬ 
ice. The record in both cases below is replete with testi- 
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mony that while with her husband, Mrs. Gill did no work, 
except such home work as she elected to do, was adequately 
provided for, even with spending money in addition to her 
own support and maintenance; was afforded vacations and 
that Doctor Gill tried in every conceivable way to make this 
marriage, apparently foredoomed by the disparity in ages, 
a happy and going one. The Court below has now held 
that he was not cruel to her and did not by any cruelties 
on his part cause the admitted leaving of the home on her 
part, but that she deserted him without cause. Would it not, 
as stated in the Carr case, be a reward to misconduct to 
require the payment on his part of permanent alimony? 
It is respectfully submitted that the judgment of the lower 
court awarding a divorce a vinculo matrimonii to Lee 
Andrew Gill should be affirmed and that the said judgment 
should be reversed in its award of permanent alimony. 

Respectfully submitted, 

George E. C. Hayes 

613 F Street N.W. 

Attorney for Appellant-Appellee 
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1. Tlie jurisdiction of this Court is acquired under its 
general jurisdiction to hear and determine matters having 
to do with divorces in the District of Columbia, and more 
specifically under the terms of the Act of Congress, passed 
August 7, 1935, amending the Code of the District of Co¬ 
lumbia in matters pertaining to divorces and annulments 
in the said District. 

2. The plaintiff, Lee Andrew Gill, is a citizen of the 
United States and a resident of the District of Columbia, 
and has been such resident for more than two (2) years 
next preceding the filing of this Complaint, having resided 
continuously during this time at 2146 - L - Street, N. W. 
That the defendant, Mary Osborne Gill, is likewise a citizen 
of the United States and a resident of the District of Co¬ 
lumbia, and has constantly resided in the said District, 
at 766 Fairmont Street, N. W., during the entire period 
of desertion here outlined. 

3. That the plaintiff and the defendant were married in 
the City of Washington, District of Columbia, on, to wit, 
the 30th day of June, 1938, by a duly authorized Minister 
of the Gospel. That no children were born as a result of 
the said marriage. 

4. that after the said marriage the plaintiff and the de¬ 
fendant lived together, as man and -wife, in the said District 
of Columbia, at the address of the plaintiff, as hereinbefore 
given, until the time of the grievances hereinafter com¬ 
plained of. That in spite of the attempt on the part 

2 of the plaintiff to do all possible things in his capacity 
of husband to make the marital life of the parties an 
agreeable and happy one, the defendant was apparently 
unwilling to bear her share of the said marital responsi¬ 
bility, and persisted in petty bickerings and quarrels and 
did all types of things destined to disrupt the home. Finally, 
and as of to wit, February 21, 1940, without any just cause 
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or provocation on the part of this plaintiff, the defendant, 
deserted and abandoned the plaintiff, leaving the home 
which he was maintaining for them; and said desertion 
and abandonment have been persisted in from that date, 
February 21, 1940, down to the present time. That there 
is now no hope of reconciliation between the parties, and 
the parties have not cohabited together since said desertion. 

"Wherefore, the premises considered, the plaintiff prays: 

1. That process of this Court issue against the defendant, 
Mary Osborne Gill, requiring her to answer the exigencies 
of this Complaint. 

2. That upon the final hearing of this cause the plaintiff 
be granted a divorce a vinculo matrimonii on the ground 
of desertion for a period of two (2) years. 

3. For such other and further relief as the nature of the 
case may require and to the Court may seem just and proper. 

LEE A. GILL 

Plaintiff 

COBB, HOWARD, AND HAYES, 

613 F Street, N. W. 

Attorneys for the Plaintiff, 

By: GEORGE E. C. HAYES 

District of Columbia, ss.: 

I, Lee Andrew Gill, being first duly sworn, according to 
law, on oath, depose and say: that I have read the foregoing 
and annexed Complaint by me subscribed, and know the 
contents thereof, that the statements of fact therein made 
as of my personal knowledge are true, and those made upon 
information and belief, I believe to be true. 

LEE A. GILL 

Plaintiff 
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Subscribed and sworn to 
March, 1942. 


before me this 17th day of 

SAMUEL E. LACY 

Notary Public, D. C. 


3 In the District Court of the United States 
for the District of Columbia 


Lee Andrew Gill, 

Plaintiff , 
vs. 


(•Civil Action No. 15033 


Mary Osborne Gill, 

Defendant. 

[Filed May 15 1942 Charles E. Stewart, Clerk] 

Answer to Complaint for Absolute Divorce 


The answer of Mary Osborne Gill to the complaint filed 
herein by Lee Andrew Gill respectfully shows to the Court 
as follows: 


1. Admitted. 

2. For answer to paragraph two of the complaint defend¬ 
ant admits that she is an adult citizen of the United States, 
and a resident of the District of Columbia. Further answer¬ 
ing defendant admits that plaintiff is a citizen of the United 
States and a resident of the District of Columbia. 

3. Admitted. 

4. Answering paragraph four of the complaint, defend¬ 
ant admits that subsequent to the marriage of the parties 
hereto they lived and cohabited together in the District of 
Columbia as husband and wife, but further answering said 
paragraph defendant denies that the plaintiff herein did 
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all possible things in his capacity as a husband to make 
the marital life of the parties hereto agreeable and happy. 
Further defendant denies that she was unwilling to suit¬ 
ably share the marital responsibilities and she emphatically 
denies that she persisted in petty bickerings and quarrels 
and ‘ ‘ did all types of things to disrupt the home. ’ ’ Further 
answering said paragraph defendant emphatically denies 
that she deserted the plaintiff herein on February 21,1940, 
or at any other time, although she does aver that on said 
date she necessarily left the abode of the plaintiff, and has 
not since lived with him. Further answering said para¬ 
graph defendant admits that she has not cohabited with 
the plaintiff since their separation and denies that 
4 there is now no hope of reconciliation between the 
parties hereto. Further answering said paragraph 
defendant avers that although she has at all times during 
the marriage of the parties hereto conducted and demeaned 
herself in accordance with her marital duties, the plaintiff, 
notwithstanding the same over a long period of time ac¬ 
corded the defendant a systematic course of cruel treat¬ 
ment, abuse and neglect, which had the effect of undermin¬ 
ing the defendant’s health and well being and making life 
for defendant both disagreeable and unbearable. That on, 
to-wit, March 7th, 1940 defendant herein exhibited her 
complaint for limited divorce and/or maintenance in this 
Court, the same being known as Civil Action No. 6104, and 
plaintiff herein duly answered the same, and this cause 
came on to be finally heard in October, 1941 before the Hon¬ 
orable Matthew F. McGuire, one of the Justices of this Court, 
and at said term of Court the defendant herein was awarded 
a judgment for permanent maintenance from the plaintiff 
herein, which judgment has not been appealed from, or 
reversed, and same is still in force and effect, and consti¬ 
tutes res adjudicata of all issues between plaintiff and de¬ 
fendant. Defendant respectfully refers to the pleadings 
and judgment in Civil Action No. 6104 and asks that the 
same be read and considered in connection with the cause 
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to the same extent as if it had been fully set forth herein, 
and defendant says that by reason of the judgment entered 
in Civil Action No. 6104 the plaintiff herein should be barred 
from maintaining and prosecuting the above case, inas¬ 
much, as this Court in Civil Action No. 6104 has had oppor¬ 
tunity to inquire fully into the cause surrounding the sepa¬ 
ration of the parties hereto and found in its aforesaid judg¬ 
ment that the defendant herein, plaintiff therein, had duly 
established a case justifying the award to her of separate 
maintenance from the plaintiff herein, Lee Andrew Gill. 
Further answering defendant says that plaintiff herein 
accorded the defendant cruel and inhuman treatment during 
the time they lived together and she was amply justified in 
leaving his abode as hereinbefore stated. 

Wherefore, having fully answered the complaint exhib¬ 
ited herein by the plaintiff, defendant prays that the same 
be dismissed upon final hearing and that she be awarded 
a reasonable attorney’s fee, court costs and that she have 
such other and further relief as the nature of the case may 
require. 

RAYMOND NEUDECKER, 

Investment Bldg. 

A tty. for Pltf. 


5 District of Columbia, ss: 

I, Mary Osborne Gill, being first duly sworn on oath, 
according to law, depose and say: that I have read the afore¬ 
going answer by me subscribed, and verily believe the state¬ 
ments therein contained to be true. 

MARY OSBORNE GILL 


Subscribed and sworn to before me this 4th day of May, 
1942. 


MARTIN J. QUIGLEY 666 

Notary Public, D. C. 
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Copy of above answer mailed, postage prepaid, on this 
28th day of April, 1942, to George E. C. Hayes, attorney 
for plaintiff. 

RAYMOND NEUDECKER 

Attorney for Defendant 


In the District Court of the United States 
for the District of Columbia 


i-Civil Action No. 15033 


Lee Andrew Gill, 

Plaintiff, | 
vs. 

Mary Osborne Gill, 

Defendant .J 

[Filed Mar 17 1943. Charles E. Stewart, Clerk] 


Motion for Judgment 

Comes now the defendant, Mary Osborne Gill, by her 
attorney, and respectfully moves the Court for judgment 
herein dismissing the complaint heretofore filed against 
her by the plaintiff, Lee Andrew Gill, on the ground that 
the matters set forth in the cause for divorce in the com : 
plaint filed herein by the plaintiff have already been fully 
determined by this Court, as more fully appears by the 
answer heretofore filed by the defendant herein, and fur¬ 
ther that the above cause be dismissed for the reason that 
the matters and things complained of in the bill of the 
plaintiff are res adjudicata, and for the further ground of 
this motion defendant respectfully refers to the pleadings 
in Civil Action No. 6104, which was a complaint in this 
Court for limited divorce and/or maintenance, and wherein 
a final decree adjudged that the defendant herein had “duly 
established a case” justifying the award to her of separate 
maintenance “from the plaintiff herein.” 

RAYMOND NEUDECKER 

Attorney for Defendant 

Investment Building 
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Points and Authorities in Support of Above Motion 

1. The final decree and judgment of this Court in Civil 
Action No. 6104. 

RAYMOND NEUDECKER 

Attorney for Defendant 

3/17/43 

Service accepted. Time element waived. 

GEORGE E. C HAYES 


7 In the District Court of the United States 
for the District of Columbia 


Lee Andrew Gill, 

Plaintiff, 


vs. 


i-Civil Action No. 15033 


Mary Osborne Gill, 

Defendant. 

[Filed Apr 12,1943. Charles E. Stewart, Clerk] 

Order Overruling Motion for Judgment 


Upon consideration of the Motion for Judgment filed in 
this cause, and the argument of counsel for the respective 
parties hereto, it is, by the Court, this 12th day of April, 
A.D. 1943, 

Adjudged, Ordered and Decreed, That the said Motion 
be and the same hereby is denied. 

By the Court: 

JAMES M PROCTOR 

Justice 

4/7/43 

Copy mailed as of today to Attorney Raymond E. Neu- 
decker. 

GEORGE E. C. HAYES 

• •••••• 
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9 In the District Court of the United States 
for the District of Columbia 


Lee Andrew Gill 
2146 L Street, N.W. 
Washington, D. C. 

Plaintiff 

vs. 

Mary Osborne Gill 
766 Fairmont Street, N.W. 
Washington, D. C. 

Defendant 


S-Civil Action No. 15033. 


[Filed Dec 17 1943 Charles E. Stewart, Clerk] 


Final Judgment 


This cause coming on to be heard upon the pleadings 
filed, the record in Civil Action No. 6104 offered in evidence 
in its entirety, testimony taken in open Court, and the argu¬ 
ment of counsel for the respective parties hereto, and upon 
consideration thereof the Court finds, as a fact, that plain¬ 
tiff and defendant were lawfully married; that plaintiff 
has been a bona fide resident of the District of Columbia 
for more than two years next preceding the date of the 
instituting of this action; that defendant deserted plaintiff 
more than two years preceding the date of the instituting 
of this action; that the Findings of the Court and the 
Judgment had in Civil Action No. 6104 have rendered as 
res adjudicata the fact of the failure of the plaintiff herein 
to have properly maintained his wife at the time of the 
institution of the former suit, Civil Action No. 6104; that 
the Findings of the Court and the judgment in Civil Action 
No. 6104 have rendered as res adjudicata a failure of proof 
on behalf of the defendant herein to show any acts of 
cruelty on the part of the plaintiff herein as the occasion 
for the desertion herein found; and that the plaintiff herein 
has otherwise established the material allegations of his 
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complaint; and concludes, as a matter of law, that plain¬ 
tiff, Lee Andrew Gill, is entitled to a divorce from the 
bonds of marriage, proof on behalf of the plaintiff tending 
to show, through competent witnesses, that until the time 
of the beginning of the desertion date as set forth 
10 in the complaint herein filed that the plaintiff herein 
properly supported and maintained his wife should 
be and was properly not allowed by reason of the fact that 
same was res adjudicata on account of the Findings and 
Judgment in Civil Action No. 6104, proper tender of proof 
having been made; that proof on behalf of the defendant 
by competent witnesses to show that the plaintiff was guilty 
of cruelties toward the defendant herein, justifying the 
leaving, held to be the beginning of the desertion period 
in this cause was properly not allowed, there having been 
a proper offer of tender of proof thereof on the ground that 
same was res adjudicata by reason of the Findings and 
Judgment in Civil Action No. 6104, 

It Is Therefore, This 17th Day of December, 1943, Or¬ 
dered, Adjudged and Decreed, that plaintiff Lee Andrew 
Gill be, and he hereby is granted a divorce from the bond 
of marriage with defendant Mary Osborne Gill. 

It Is Further Ordered that the plaintiff pay to the de¬ 
fendant the sum of $65.00 per month as permanent alimony, 
same being payable on the 1st day of each month hereafter. 

It Is Further Ordered that the plaintiff pay to Raymond 
Neudecker, Esquire, attorney for the defendant, the sum 
of $200.00. 

It Is Further Ordered that this Judgment shall not be 
effective to dissolve said marriage until the expiration of 
the time allowed for taking an appeal or until final disposi¬ 
tion of any appeal taken, and in any event this judgment 
shall not be absolute and take effect until the expiration of 
six months after the date hereof. 

JENNINGS BAILEY 

Justice 
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13 In the District Court of the United States 
for the District of Columbia 

Lee Andrew Gill, 

Plaintiff, 

vs. -Civil Action No. 15033 

Mary Osborne Gill, 

Defendant. 

[Filed Jan 3 1944 Charles E. Stewart, Clerk] 

Motion for Alimony and Counsel Fee Pending Appeal 

Comes now the defendant, Mary Osborne Gill, by her 
attorney, and respectfully moves the Court to pass an order 
in the above cause allowing unto the defendant alimony 
and counsel fees pending the appeal from the final judg¬ 
ment in the above cause, and for ground of this motion she 
respectfully refers to her attached affidavit. 

RAYMOND NEUDECKER 

Attorney for Defendant 

Investment Building 

To: George E. C. Hayes, Esq. 

Attorney for Plaintiff 
613 F Street, N. W. 

Washington, D. C. 

Please take notice that the above motion will be for hear¬ 
ing at such a time, following the expiration of five days from 
the date of service of a copy of the same upon you as may 
hereafter be set by the Motions Clerk and notice thereof 
given. 

RAYMOND NEUDECKER 

Attorney for Defendant 

• •••••• 

r 
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16 In the District Court of the United States 
for the District of Columbia 


Lee Andrew Gill, 

Plaintiff, 


vs. 

Mary Osborne Gill, 
Defendant 


J-Civil Action No. 15033 


[Filed Feb 18 1944 Charles E. Stewart, Clerk] 


Order for Alimony Pending Appeal 


On consideration of the motion filed in the above cause 
for the allowance of alimony pending the appeal from the 
decree entered in this cause on December 17th, 1943, it is, 
by the Court, this 18th day of February, 1944, 

Adjudged and Ordered, that pending the final determina¬ 
tion of the appeal noted herein the plaintiff, Lee Andrew 
Gill, is hereby directed to pay unto the defendant, Mary 
Osborne Gill, alimony in the sum of $65.00 per month, said 
amount being payable on the 1st day of each and every 
month, effective January 1, 1944. 


T. ALAN GOLDSBOROUGH 

Justice 


Consent: 

GEORGE E. C. HAYES 

Attorney for Plaintiff 


RAYMOND NEUDECKER 

Attorney for Defendant 

per M. B. 


• •••••• 


13 


18 In the District Court of the United States 
for the District of Columbia 

Lee Andrew Gill, 

Plaintiff, 

vs. -Civil Action No. 15033 

Mary Osborne Gill, 

Defendant . 

[Filed Feb 16 1944 Charles E. Stewart, Clerk] 

Order Allowing Extension of Time for Filing of 
Transcript of Record 
Correcting Order Filed February 4, 1944 

Upon representation of counsel for both parties in inter¬ 
est, and the same being to the satisfaction of the Court, it 
is, by the Court, this 16th day of February, 1944, 

Ordered, That the time for the filing of the Transcript 
of Record in the above entitled cause be, and the same hereby 
is continued to the 6th day of March, 1944. 

By the Court: 

T. ALAN GOLDSBOROUGH 

Justice 
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19 In the District Court of the United States 
for the District of Columbia 


Mary Osborne Gill, 

766 Fairmont Street, N.W., 

Plaintiff , 


vs. 


^Civil Action No. 6104 


Lee Andrew Gill, 

Defendant. 


[Filed Mar 7 1940 Charles E. Stewart, Clerk] 


Complaint for Limited Divorce and/or Maintenance 

The complaint of Mary Osborne Gill respectfully shows 
to the Court as follows: 


• 1. That she is an adult citizen of the United States, and 
an actual bona-fide resident of the District of Columbia, 
having been such resident for more than two years prior 
to the institution of this suit, which is filed herein in her 
own right. 

2. That the defendant, Lee Andrew Gill, is likewise an 
adult citizen of the United States and a resident of the 
District of Columbia, and is sued herein in his own right. 

3. That heretofore, to-wit:, June 30th, 1937, plaintiff and 
defendant were lawfully married at Washington, D. C., 
no issue having been born of said union. 

4. That subsequent to the marriage of the parties hereto, 
as aforesaid, they took up their abode in the District of 
Columbia where they continued to live together as husband 
and wife until, to-wit, February 21st, 1940 when the plain¬ 
tiff necessarily left the abode of defendant, and has not 
since lived with him. 
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5. That plaintiff avers that she has at all times during 
the marriage of the parties hereto conducted and demeaned 
herself in accordance with her wifely duties, but that the 

defendant, Lee Andrew Gill, notwithstanding the 
20 same, for over a long period of time, has accorded 

plaintiff a systematic course of cruel treatment, abuse 
and neglect, which has had the effect of undermining the 
plaintiff’s health and well being, and making life with the 
defendant most disagreeable and unbearable. That the 
defendant has persisted in his cruel treatment toward plain¬ 
tiff to such an extent as to render further cohabitation with 
him intolerable, and which plaintiff has heretofore endured 
to the prejudice of her bodily health and well being. 

6. Plaintiff avers that she was hesitant about living with 
defendant at the home in which the defendant had lived 
with his former wife, and where his aged mother, his two 
children by his former marriage, and two roomers resided, 
but that the defendant assured her that she could live there 
properly respected and amid happy surroundings; within 
a short time after the marriage, however, the defendant 
delegated the plaintiff as an assistant to the members of 
his household, and refused to consult her as to matters 
concerning the same. Plaintiff avers that she nursed and 
attended the mother of defendant during the period when 
she was confined to her room because of illness from No¬ 
vember, 1937 until May, 1938 and she gave her full measure 
of devotion to his mother and otherwise did everything 
within her power to promote the happiness and welfare of 
the defendant. 

7. Plaintiff avers that notwithstanding her sincere efforts 
to dwell amicably and in friendly relationship with the 
members of the defendant’s household and she soon became 
highly nervous, distressed and ill, because of the con¬ 
tinuous bickering, quarreling and dissention within the 
home, and repeatedly she sought the defendant to provide 
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other living quarters for the parties hereto, which the de¬ 
fendant profanely refused to do. That defendant w’as and 
is possessed of a vicious and ungovernable temper and with¬ 
out cause or reason criticized, cursed and abused the plain¬ 
tiff, constantly theatening and intimidating her, and ridi¬ 
culed her illness and in general did so conduct himself in 
speech and in action as to destroy the peace of mind and 
happiness of the plaintiff. That defendant on occasions too 
numerous to set forth in this complaint, w’ould without 
justification, berate and curse the plaintiff and would seize 
the slightest provocation for quarreling, fully realiz- 
21 ing that his treatment of the plaintiff was causing 
her to lose sleep, weight and to become nervous and 
high strung, so that her health was affected. Defendant 
would ridicule plaintiff when she was ill, and assumed a 
domineering and overbearing attitude toward her when¬ 
ever she complained of her lot. 

S. Plaintiff avers that after vainly trying to persuade 
the defendant to secure another place to live where plain¬ 
tiff would not be subjected to the constant bickering and 
quarreling of the household, and the abuse heaped upon 
her by the defendant’s mother and daughter, she consulted 
counsel and in writing requested the defendant to so pro¬ 
vide a separate place where they might attempt to co¬ 
operate, and get along more amicably, which the defendant 
refused to do, and which caused him to berate and threaten 
her more than formerly. That defendant became more 
threatening and abusive in his attitude and on February 
21st, 1940 he made an unprovoked assault upon her, seizing 
her by the throat, bruising her neck, and injuring her arm. 
Convinced that she could no longer remain under the same 
roof with defendant without being in danger of bodily harm 
the plaintiff went to the home of her brother to live. 

9. Plaintiff avers that during the married life of the 
parties hereto the defendant failed and refused to ade- 
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quately provide for her support in view of his income and 
financial means. Plaintiff is under the treatment of Dr. 
Joseph E. Trigg, and is not able to work and has no income, 
and owns no property. The defendant is employed at the 
Bureau of Engraving and Printing at a salary of $2600 
per annum according to plaintiff’s information and belief. 
That he is the owner of premises No. 2138 L Street, N. W. 
from which he receives rental of $37.50; premises No. 2145 
L Street, N. W. from which he receives a rental of $50.00 
per month; 2141 L Street, N. W., from which he receives 
a rental of $55.00 per month. That defendant claims to be 
the owner of premises 2146 L Street, N. W., where the par¬ 
ties hereto resided, and collects rents from tenants therein. 
Defendant is a medical doctor and devotes about three hours 
daily to medical calls maintaining office hours at home until 
as late as twelve o’clock noon; defendant reports to 
22 work at the Bureau of Engraving and Printing at 4 
o’clock P. M. While defendant has never divulged 
to plaintiff the details of his income from^private medical 
practice, from information available to her she believes and 
alleges it to be at least $100. monthly. When plaintiff left 
the abode of the defendant she took with her only her clothes 
and other personal effects, but defendant prevented her 
from taking a pet bird and a radio given to her as a birthday 
present and plaintiff desires that these be surrendered to 
her by defendant. 

10. Plaintiff avers that she is now suffering from low 
blood pressure, anaemia and nervous exhaustion, and de¬ 
spite constant treatments by Dr. Trigg since January 8th 
last her condition has not responded favorably. Since nec¬ 
essarily leaving the abode of defendant the plaintiff has 
received nothing from him by way of support and is in ur¬ 
gent need of maintenance. 

Wherefore, plaintiff prays as follows: 
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1. That she be awarded a divorce a mensa et thoro from 
the defendant, Lee Andrew Gill, upon the ground of cruelty, 
together with temporary and permanent alimony for the 
support of herself, counsel fees and suit money, and/or 
that upon final hearing of this cause the defendant be di¬ 
rected to pay to the plaintiff at periodical intervals such 
sums of money as would be allowed to her as alimony in 
case of divorce. 

2. And that she be allowed such other and further relief 
as the nature of the case may require, and to the Court may 
seem just and proper. 

RAYMOND NEUDECKER 
Attorney for Plaintiff 
Investment Building 
Washington, D. C. 


District of Columbia, ss: 

I, Mary Osborne Gill, being first duly sworn on oath, 
according to law, depose and say; that I have read the afore¬ 
going complaint by me subscribed and verily believe the 
statements therein made to be true. 

MARY OSBORNE GILL 


Subscribed and sworn to before me this 5th day of March. 
1940. 


WILLIAM C. ASHFORD 


Notary Public , D. C. 
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23 In the District Court of the United States 
for the District of Columbia 

Mary Osborne Gill 
766 Fairmont Street, N.W 
Washington, D. C. 

Plaintiff 
vs. 

Lee Andrew Gill 
2146 “L” Street, N.W. 

Wash., D. C. 

Defendant. 

[Filed Mar 13 1940 Charles E. Stewart, Clerk] 

Answer to Complaint for Limited Divorce and/or 
Maintenance and to Motion for Alimony 
and Counsel Fee 

1, 2 and 3. This defendant admits the allegations in 
paragraphs “1”, “2” and “3” of the plaintiff’s complaint. 

4. This defendant admits the allegations of paragraph 4 
of said Complaint, except so much thereof as in fact or by 
implication, states that the leaving or deserting of this 
defendant by the plaintiff was in any sense “necessary” 
or in any wise caused or contributed to by this defendant 
and in this connection sets forth that the said leaving of 
the defendant by the plaintiff was willful and designed as 
will hereinafter be more specifically set forth. 

5. This defendant denies so much of paragraph “5” as 
states that the plaintiff has, during the time of their marital 
relations, conducted or demeaned herself in accordance 
with her -wifely duties. He avers on the contrary that par¬ 
ticularly for a number of months just prior to the desertion 
of the defendant by the plaintiff, the plaintiff herein on 
numerous occasions abandoned her modest household duties 
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and failed and refused to do any of the things incident to 
her duty as a housewife, electing rather to stay away from 
home for long periods of time in the day and night, without 
explanation, and during which time this said defendant was 
administered to in no wdse by the said plaintiff. This de¬ 
fendant brands as being maliciously false the state- 
24 ment of the plaintiff that this defendant has in any 
wise accorded her any alleged systematic course of 
cruel treatment, abuse, or neglect whatsoever and further 
denies that any action on his part has in any wise under¬ 
mined the plaintiff’s health or well-being or made life with 
him disagreeable or unbearable. And denies that any al¬ 
leged cruel treatment on his part has rendered cohabitation 
with him intolerable or that the said plaintiff has ever been 
called upon or required to endure any cruel treatment on 
his part to the prejudice of her bodily health or well-being. 
This defendant avers on the contrary that he has in every 
conceivable manner bent his efforts toward making the 
married life of the parties hereto a happy and abiding one, 
catering to the whims of the plaintiff and working inces¬ 
santly toward the maintenance of a comfortable home and 
an enjoyable home life. This defendant further states that 
the allegations of the plaintiff regarding her health or well¬ 
being being undermined are, in this defendant’s opinion, 
without foundation in fact and states in this regard that 
though he is himself a physician, no word of such complaints 
have ever been voiced to him except complaints as to indi¬ 
gestion and constipation from which she claimed and ap¬ 
peared to have been suffering for a long period of time 
prior to this marital relation. This defendant here avers 
that the action taken by the plaintiff in this case and the 
now pretended grievances of which she complains are but 
the voicing of her own dissatisfaction based either honestly 
upon an incompatibility due to a disparity in their ages, 
the plaintiff being, to wit, 39 and the defendant 61; or the 
expression of a designed and pretended build up, of which 
the marriage of these parties "was the beginning and the 
situation now existing the planned conclusion. 
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6. This defendant denies that there was any hesitancy on 
the part of the plaintiff about living with the defendant at 
the home in which he had lived with his former wife, now 
deceased, and where his mother, his two children by this 
former marriage and two roomers resided and avers on the 
contrary that the marriage was had between these parties 
with full knowledge on the part of the plaintiff as to the 
household conditions and states that prior to mar- 
25 riage she pretended affection for his mother and a 
kindly feeling toward his daughter and entered the 
marital relation with the full and complete appreciation of 
the household condition of the defendant and with a perfect 
willingness on her part to become a part thereof. This 
defendant admits that the plaintiff was assured that she 
could live there properly respected and avers in this con¬ 
nection that she was, and further avers that no one con¬ 
tributed toward any unhappiness in her surroundings other 
than herself. This defendant denies that the plaintiff was 
at any time delegated as an assistant to any member of 
his household and states that the control with respect to 
the routine household affairs were in the hands of the 
plaintiff. This defendant avers that all of the marketing 
for the place was done either individually by the plaintiff 
or at her direction and in accord with her wishes. And states 
that in the matter of the household cleaning that each of 
the individuals hereinbefore referred to took care of his or 
her own room leaving for attention only the remaining liv¬ 
ing quarters over which the plaintiff exercised an entire 
control to the extent of even resenting suggestions from 
anyone else. This defendant avers that the plaintiff was 
apparently unused to cordial home relations and insisted 
on, rather from her own point of view, a stiffness and for¬ 
mality of which she now seems to complain. This defendant 
denies that his mother was ill and confined to her room from 
November, 1937 until May, 1938, and denies that during 
the period of her illness that the plaintiff “gave her full 
measure of devotion to his mother and otherwise did every- 


22 


thing within her power to promote the happiness and wel¬ 
fare of the defendant. ” With regard to the period of this 
defendant’s mother’s illness defendant avers that his mother 
was confined to bed for not more than four (4) days and 
was confined to her room for not more than two (2) months. 
During this time defendant states that plaintiff sent to his 
mother her meals in her room and states in this connection 
that the diet of his mother during this illness required 
no extra preparation and that one of the roomers, who 
had been a member of the household for a period of ap¬ 
proximately thirty years assisted in this service 
26 rendered. 

7. This defendant denies that there was bickering, quar¬ 
relling or dissention within the home and states that ex¬ 
cept on two occasions, one instant, the quarrel with his 
mother and the other instant, a quarrel with his daughter, 
no alleged quarrelling took place in the said household be¬ 
tween plaintiff and the other members thereof. Defendant 
denies that there were bickerings, quarrelling or dissen¬ 
sions between other members of the household and avers 
on the contrary that the home relations between this family 
are at all times more than cordial. With regard to the alle¬ 
gation of the plaintiff that this defendant profanely refused 
to provide other living quarters for the plaintiff and him¬ 
self. This defendant denies that any such suggestion was 
made until within an approximate two months of the time 
that the plaintiff left the defendant, as hereinafter outlined 
and he denies at any time any profanity on his part. He 
avers in this connection that both in his home and in his 
working surroundings he has a reputation for and has al¬ 
ways persisted in lack of profanity of any kind. This de¬ 
fendant avers that the aforementioned quarrels in which 
the plaintiff participated were precipitated by her and in 
each instant the plaintiff indulged in attitudes and actions 
unbecoming one in her position. This defendant denies 
that he is possessed of a vicious or ungovernable temper 
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and denies that he cursed, abused, threatened or intimi¬ 
dated her and avers on the contrary that he has on all 
occasions shown self-restraint even to the extent of passively 
excepting an assault made upon him by the plaintiff. This 
defendant denies that he on any occasion ridiculed the ill¬ 
ness of the plaintiff, particularly for the good and sufficient 
reason that she complained of no illness and denies that 
he, in general or otherwise, conducted himself in speech or 
action so as to destroy the peace of mind or happiness of 
the plaintiff. This defendant further denies that any action 
on his part caused the plaintiff to lose sleep, weight or 
become nervous or high-strung or in any wise effected her 
health. This defendant denies that he ever ridiculed the 
plaintiff when ill or assumed any domineering or 
27 overbearing attitude toward her upon complaints 
from her, and reiterates that the plaintiff made no 
complaints of being ill except as indicated, the constipation 
and indigestion of which she frequently complained and 
which she insisted on treating with patent medicines rather 
than to follow the advice of the defendant. 

8. This defendant denies, as hereinbefore set forth, that 
the plaintiff was subjected to any bickering or quarrelling 
in the household or that she was subjected to any abuse 
by the mother or daughter of this defendant. The defend¬ 
ant admits that he received a communication a few months 
back from counsel representing the plaintiff and asking 
that he provide a separate place of abode for himself and 
his wife. He denies that this alleged step on her part caused 
him in any manner to berate or threaten her. This defend¬ 
ant states that in respect to the request that he secure an¬ 
other place that his answer through his own counsel was 
the only one that could be given under the circumstances 
and one well-known to this plaintiff, to the effect that this 
request gave rise to an impossible situation. This plaintiff 
knew full well of the household conditions as to his aged 
mother and daughter and also as to the neighborhood con- 
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ditions surrounding his practice and the home occupied by 
them. This defendant emphatically denies that on Febru¬ 
ary 21,1940, he made an assault upon her, either by seizing 
her by the throat, bruising her neck, injuring her arm, or 
in any other manner thereof. This defendant further denies 
that the leaving of the defendant by the plaintiff was be¬ 
cause of any alleged fear on her part or any conviction that 
she would be in any danger of any kind. He states the fact 
to be with respect to the occurrence on February 21, 1940, 
that the plaintiff was already packed to leave on the day 
in question without the knowledge of this defendant and 
had her things lined up in the hall ready to be moved away. 
On this said occasion this defendant states that the only 
thing done by him was to restrain the plaintiff from taking 
away a radio which he had bought for household purposes 
and again specifically denies any attack of any kind 
28 or character made upon the plaintiff by him. 

9. This defendant avers with respect to providing for 
the plaintiff that the home provided for her was entirely 
an adequate one and in keeping with his means. He further 
avers that over and above the furnishing to the plaintiff 
of board and clothing that he gave to the plaintiff $15.00 
every two weeks for her own expenditures. This defendant 
sets forth that the fact alleged by the plaintiff that she 
is under the treatment of Dr. Trigg comes only at a time 
after the desertion of this defendant by the plaintiff. This 
defendant admits his employ at the Bureau of Printing and 
Engraving at the approximate sum alleged. He avers the 
ownership of premises 2138 - L Street, N. W., to be as 
alleged by the plaintiff from which he receives a rental 
of $35.50 and not $37.50 as by her alleged. The ownership 
and rental from 2135 - L Street, are as alleged by the 
plaintiff. This defendant avers that he does not own prem¬ 
ises at 2141 - L St., N. W. and therefore does not receive 
rent from same, but states that he does own 2147 - L Street, 
N. W., from which he receives a rental of $40.00 per month. 
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This defendant states that his deceased wife was the owner 
of 2146 - L St., N. W., and died intestate. He avers that 
the rent from the household is practically nil, in that one 
of the roomers is there only a period of six (6) months per 
year and the combined rental is only $27.00, which is prac¬ 
tically negatived by the furnishing of heat, light and other 
services. This defendant admits the carrying on by him 
of such medical practice as he is able to engage in, but 
denies that it averages $100.00 per month, averring on the 
contrary that it is considerably less. This defendant denies 
that the plaintiff, when she left their said abode, took only 
her personal effects, and emphasises the incorrectness of 
said statement, and states that she took with her a bath¬ 
robe which she had previously given him. Defendant denies 
that the pet bird referred to belonged to the plaintiff and 
says on the contrary that the bird belonged to both the 
plaintiff and the defendant, being given to them both by 
an old neighborhood friend of the defendant of long 
29 standing. This defendant denies further that the 
radio referred to by the plaintiff belonged to her and 
states that said radio was bought as a matter of a house¬ 
hold asset and to be used for the joint amusement of the 
plaintiff and the defendant, any right in which the plaintiff 
forfeited by the desertion of the defendant as hereinbefore 
referred to. 

10. Answering paragraph * ‘10” this defendant avers 
that if the plaintiff is suffering from low blood pressure, 
anaemia and nervous exhaustion as indicated by her that 
she gave no evidence of same while she was in the house¬ 
hold occupied by the parties hereto, nor did she indicate 
at any time to the defendant between the date of January 
8th, referred to in this paragraph and February 21st, the 
date when she left this defendant that she was under the 
professional care of Dr. Trigg for any of the conditions 
complained of in said paragraph. This defendant avers 
that at or around the said date, January 8th, that the plain- 
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tiff complained that she had been in an automobile acci¬ 
dent, the alleged details of which she has failed and refused 
and continues to fail and refuse to outline to this defendant, 
and claimed as a result thereof that she was going to her 
sister’s to stay for three or four days. If, as aforemen¬ 
tioned, the plaintiff was at that time treated by the said 
Dr. Trigg, it was without the knowledge of this defendant 
and the occasion for her going to the doctor in these alleged 
matters about which she had made no mention would seem 
to have been more likely to have been occasioned by this 
unexplained accident than to have any of the fundamental 
qualifications outlined. 

And for further answer this defendant sets forth that 
the action taken by the plaintiff in leaving the home occu¬ 
pied by them, as of to wit, February 21st, 1940, was as a 
matter of fact without any cause or provocation on the part 
of this defendant and was rather, as before set forth, simply 
a putting into practice of what the plaintiff had apparently 
planned for a long period of time. In this regard this 
defendant sets forth that beginning with December of last 
year the plaintiff has persisted in so conducting herself as 
to attempt to create breaches between herself and this 
30 defendant and in furtherance of this plan has con¬ 
stantly remained away from home until early hours 
of the morning and on occasion has absented herself during 
the period of an entire day. This defendant now believes 
and avers that the marriage of the plaintiff to him was not 
actuated by any affection as she at that time pretended, 
but rather was with the purpose only of creating such a 
relation as would enable her, if possible, to live separate 
and apart from the defendant with such requirement of 
support as she might be able to obtain. This defendant 
sets forth that the reasons for the leaving of the home has 
been so belied in the plaintiff’s allegations as to amount 
to a covering up of the real purpose of the plaintiff in this 
matter which is here stated as being none other than set 
forth in this defendant’s answer. This defendant there- 
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fore avers that the plaintiff, as a deserting wife, is not 
entitled to be separately maintained nor is she entitled to 
a limited divorce on the ground of cruelty, for the reason 
that no cruelty of any kind or character has been suffered 
by the plaintiff at the defendant’s hands. 

LEE ANDREW GILL 

Defendant 

Copy served this 13th day of March, 1940. 

RAYMOND NEUDECKER, 

by W. C. ASHFORD. 


COBB, HOWARD & HAYES 
613 - F Street, N. W. 

Washington, D. C. 

By GEORGE E. C. HAYES 

Attorney for Defendant 

District of Columbia, ss: 

I, Lee Andrew Gill, being first duly sworn according to 
law on oath depose and say that I have read the foregoing 
Answer by me subscribed and know the contents thereof; 
that the statements of fact therein made as of my personal 
knowledge are true and those made upon information and 
belief I believe to be true. 


LEE ANDREW GILL 

Defendant 


Subscribed and sworn to before me this 13th day of 
March, A. D., 1940. 


SAMUEL E LACY 


Notary Public, D. C. 
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31 In the District Court of the United States 
for the District of Columbia 


Mary Osborne Gill, 
Plaintiff, 


vs. 

Lee Andrew Gill, 

Defendant. 


Civil Action No. 6104 


[Filed Oct 24 1941 Charles E. Stewart, Clerk] 


Judgment for Separate Maintenance 

This cause came on to be heard upon the pleadings and 
the evidence adduced in open Court, and thereupon, it is, 
by the Court, this 24th day of October, 1941, 

Adjudged : 


1. That the plaintiff, Mary Osborne Gill, has duly estab¬ 
lished a case justifying the award to her of separate main¬ 
tenance from the defendant, Lee Andrew Gill, and said 
defendant, Lee Andrew Gill, is hereby directed to pay to 
plaintiff, Mary Osborne Gill, permanent separate mainte¬ 
nance in the sum of $65.00 per month, said amount being 
payable in equal semi-monthly installments on the 1st and 
15th days of each and every month, the first payment under 
this final judgment to be due and payable as of November 
1st, 1941. 

2. That the defendant, Lee Andrew Gill be, and he hereby 
is directed to pay to Raymond Neudecker, attorney of record 
for the plaintiff, the sum of $175.00 as and for a fee for 
services rendered to the plaintiff herein, and said defend¬ 
ant is further directed to pay the taxable costs of this 
proceeding. 

MATTHEW F. McGUIRE 

Attested to: Justice 

GEORGE E. C. HAYES 

Attorney for Defendant 
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34 In the District Court of the United States 
for the District of Columbia 


Lee Andrew Gill, 

Plaintiff , 
vs. 


[■Civil Action No. 15033 


Mary Osborne Gill, 
Defendant. 


[Filed Feb 9 1944. Charles E. Stewart, Clerk] 


Washington, D. C., 

Tuesday, November 30, 1943. 


Pursuant to notice theretofore given all known interested 
parties and to proper designation by the Assignment Com¬ 
missioner of the District Court of the United States for the 
District of Columbia, the above entitled matter came on 
for final hearing in the said District Court of the United 
States for the District of Columbia, in the Court House at 
Washington, D. C., on Tuesday, the thirtieth day of No¬ 
vember, A. D. 1943 

Before: 

Honorable Jennings Bailey, Associate Justice of the 
District Court of the United States for the District of 
Columbia, there being 


Present : 

Messrs. Cobb, Howard & Hayes, by George E. C. Hayes, 
Esquire of counsel, in behalf of the plaintiff; and 
Raymond Neudecker, Esquire, in behalf of the defendant. 
Thereupon the following proceedings and transactions 
were had and testimony taken: 
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35 Proceedings, Transaction and Testimony 

The Clerk of the Court: Gill vs. Gill. 

Mr. Hayes: We are ready, if your Honor please. 

Mr. Xeudecker: May we have the rule on witnesses? 

The Clerk of the Court: All witnesses in the case of Gill 
against Gill go out in the corridor and remain until your 
names are call—don’t leave the court house please—both 
sides. 

Mr. Hayes: If vour Honor please, this is a suit for abso¬ 
lute divorce, alleging desertion for a period of more than 
two years. 

The Court: Very well. 

Mr. Hayes: Take the stand. 

Mr. Xeudecker: May it please the Court, before the inter¬ 
rogation of the plaintiff begins, I would like to hand your 
Honor, which has been agreed and consented to by plaintiff, 
an order appointing Mr. Middlemiss to stenographically 
report the proceedings. 

The Court: Verv well. Proceed. 

Mr. Xeudecker: May it please the Court, your Honor will 
notice that in the case there was filed on behalf of the 
defendant a motion for a judgment upon the ground that 
any and all matrimonial differences between this plaintiff 
and this defendant had been previously adjudicated by this 
Court in Equity Cause Xo. 6104, wherein, on October 24, 
1941, a judgment for separate maintenance was entered on 
behalf of the plaintiff therein, who is the defendant herein. 

I will pass this record up to your Honor. This civil 
action was a proceeding for limited divorce and/or 

36 maintenance. 

The Court: I doubt if that is inclusive for this 
reason; the Court might grant the husband an absolute 
divorce and yet require him to maintain his wife. 

Mr. Xeudecker: That is true; however, I want to add to 
my statement that the matter came on for hearing under 
the motion and the motion was denied. 
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I do not know whether I ought to object at this time or 
wait until the case progresses. I had probably better wait. 
The Court: I will hear the evidence. 

Mr. Hayes: I don’t know whether I should make any 
comment; your Honor has already ruled, and one of the 
Justices has passed on it. 

Mr. Neudecker: That was on the pleadings. 

Thereupon 


Lee Andrew Gill, 

the plaintiff herein, was called as a witness for and on his 
own behalf and, having been first duly sworn by the Clerk 
of the Court, assumed the witness stand and, upon exami¬ 
nation, testified as follows: 

Direct Examination 

By Mr. Hayes: 

Q. Give us your full name and address, Dr. Gill. A. Yes, 
sir; Lee Andrew Gill. 

Q. And your address? A. 2146 L Street Northwest. 

Q. How long have you lived in this address, Doctor? A. 
A lifetime. 

Q. Now, there came a time when you were mar- 
37 ried to the defendant, Mrs. Mary Osborne Gill? A. 
Yes, sir. 

Q. When was that? A. June 30, 1937. 

Q. Where did that take place? A. That took place at 766 
Fairmont Street, at her home. 

Q. How old a man are you, Doctor? A. Sixty five. 

Q. Now, prior to the time of this marriage had you been 
previously married? A. Yes, sir. 

Q. And as a result of the former marriage did you have 
children? A. Yes. 

Q. How many? A. Three. 
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Q. And those children are all grown at this time? A. Yes, 
sir. 

Q. They were all grown at the time of this marriage with 
the defendant? A. Yes, sir. 

Q. At the time you were married where did you take up 
your abode? A. At my residence at 2146 L Street. 

Q. And that residence was a previously acquired resi¬ 
dence, was it? A. Yes, sir. 

Q. And who was in that household? A. My mother, 
daughter, one son and one tenant. 

38 Q. Now, prior to the time of your marriage did 
your wife know as to how your household was con¬ 
stituted; who did make up your household? A. Yes, sir. 

Q. And was there any understanding between you as to 
where you were going to live? A. No understanding what¬ 
ever. 

Q. You did take up your abode at the home you had pre¬ 
viously acquired, is that right? A. Yes, sir. 

Q. Now, did there come a time when differences arose— 

strike that. Did the differences arise between vou at anv 

• * 

time subsequent to your marriage? A. No, sir. 

Q. Did there come a time when your wife left the place? 
A. Yes. 

Q. And will you explain to his Honor the conditions under 
which she did leave? A. Well, it seems as though things 
went along fairlv well until the month of December. 

Q. December of what year, Doctor? A. That was De¬ 
cember of 1939, I think 1939. A friend of mine died in 
the country where we had spent part of our vacations at 
various times, and I went to the funeral, and asked her to 
accompany me, but she said: “No, I am going to stay with 
my sister tonight.” So I went to the funeral and returned 
the next day about 4:15. She had her niece call me 

39 up. My daughter answered the ’phone, and she 
greeted me and said that she would be home shortly. 

I didn’t see her that day at all; but about 5:00 o’clock we 
had one of the worst snow storms of the year. When I 
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retired the next morning about 1:30 I was surprised to find 
her in bed, and then found out that she came in the house 
undetected— 

Q. (Interposing:) I didn’t quite get that. A. Came in 
the house undetected. 

Q. Oh, yes. A. And the next morning she got up around 
9 o’clock and attended to her various duties. At that time 
I didn’t notice anything unusual about her. About 4:00 
o’clock that evening a lady who lived with us came to us 
and said, “Did you know that Mary was in an accident 
last night,” and I said, “No.” She said she was coming 
home and was in collision with another automobile. Well, 
about 5:15 she came to my office and said— 

Q. (Interposing:) Now, when you say she came to your 
office, your office is there in your home, is that right? A. 
Yes, sir. 

Q. All right. Go ahead. A. She came to my office and 
she said she was going out to her sister’s. I asked her what 
was the trouble and she said she wasn’t feeling well. I 
tried to persuade her to stay and I would do everything I 
could for her, but she said, “No, I am going to my 
40 sister, where I can get proper treatment, and I am 
going to stay three days.” At the expiration of three 
days— 

Q. (Interposing:) Well, she did leave and go to her sis¬ 
ter ’s ? A. Yes, sir. At the expiration of three days she came 
back, and that morning I received a letter from her attorney 
to see him about some kind of a settlement. 

Q. Now, up to that time you had had no intimation of 
any differences about which she was complaining? A. Not 
any. Not at all. 

Q. Had you furnished a proper home for her? A. Yes. 

Q. Had you provided for her properly? A. Yes, sir. 

The Court: Now, it says in the former case he didn’t 
provide for her maintenance. 

Mr. Hayes: No, if your Honor please; I think I ought 
to say this to your Honor, because your Honor will notice 
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in the former case there was an allegation of cruelty, ask¬ 
ing for limited divorce and/or separate support and main¬ 
tenance, and in that case is set forth that there was deser¬ 
tion on her part and, of course, we couldn't go into the ques¬ 
tion of desertion because of the— 

The Court: (Interposing:) But on October 4, 1941, an 
order was entered requiring him to pay maintenance. 

Mr. Hayes: That is correct. 

The Court: Under the statute, where a husband refuses 
to support his wife maintenance is allowed, so it was res 
judicata as of that date. 

41 Mr. Hayes: I am perfectly in accord ■with your 
Honor where a husband has refused to support, but 
at that time there was testimony to show that there was 
desertion, but he couldn’t go into that. 

The Court: But you could go into that on the question 
of maintenance. 

Mr. Hayes: But at that time he entered an order, because 
when the suit was filed he wasn’t supporting her, so I think 
it was correct as of that time. 

The Court: It was filed in March, 1940, so it -was prop¬ 
erly res judicata at that time. 

Mr. Hayes: I am merely going on the fact that between 
March, when the suit was filed, and October when it was 
heard— 

The Court: (Interposing:) Speaking now of the issue 
of support, it is res judicata that on March 7th, 1940, he 
had not properly supported his wife. 

Mr. Hayes: If your Honor please, I do not want to be 
persistent, but the order was signed in October. 

The Court: The suit was filed in March and the order 
was signed in October. 

Mr. Hayes: That’s right. 

The Court: And it says at the time the suit was filed he 
was not properly supporting his wife. 

Mr. Hayes: I respectfully submit to your Honor that the 
order entered in October was not for failure before that 
time but as of that time. 
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The Court: I am satisfied with the order. Proceed. 

Mr. Neudecker: Could I just say this simply by 

42 way of explanation so that our point would be clear, 
so there may be testimony as to the receipt of it later: 

That suit was filed necessarily after the wife left the 
abode. An order pendente lite was entered, and when the 
matter came on before Mr. Justice McGuire both sides testi¬ 
fied as to cruelty, and the Court entered the order. 

Mr. Hayes: But in the original claim, there was no claim 
then on the part of the plaintiff that she was not properly 
supported. 

Mr. Neudecker: I hate to go back so far. 

The Court: That plaintiff averred that during the mar¬ 
ried life of the parties here the defendant—plaintiff here— 
failed to provide for her support and maintenance. 

What would that order be based on? The order for 
maintenance ? 

Mr. Hayes: The order was based upon the fact that we 
have an alleged desertion, and the time element having 
passed on it we can’t come into Court and properly claim 
it. The Court took the position it was within his power 
that during that period of time she might be maintained. 

The Court: No, that isn’t the order, but I am governed 
solely by the order of the Court. In other vrords, I must 
necessarily assume that that was established to make the 
order so, so far as that question is concerned my ruling 
is I must assume at that time he failed to properly support 
her. 

Mr. Hayes: May I then, in order that the record may be 
clear, tender myself as being willing to prove that fact? 

The Court: Yes. Make your offer of proof. 

43 Mr. Hayes: I want to make an offer of proof, then, 
for the record, that by Dr. Gill we would establish 

the fact that during the period of time up until the time 
that Mrs. Gill left the home that he properly supported and 
maintained her. 
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The Court: Very well. I take it I can assume that this 
in evidence, this old case? 

Mr. Hayes: Yes, your Honor. I make no objection to 
that. 


By Mr. Hayes: 

Q. All right, Doctor, with respect to the question of treat¬ 
ment of your wife, aside from his Honor’s ruling with re¬ 
spect to support, aside from, but as between your wife and 
yourself with respect to treatment, did you give her any 
occasion to leave you by reason of any improper treatment? 
A. None whatever. 

Q. What, sir, did you do in attempting to make the home 
a comfortable and satisfactory home? A. When we were 
first married I took her down to Mayer’s on 7th Street 
and selected the best furniture they had, and allowed her 
to get a suit of clothes because she had no trousseau when 
we were married, and I also gave her fifteen dollars every 
week for her own personal use, and I took her to the market 
and allowed her to get in what she wanted; and I also per¬ 
mitted her to go to places of amusement, where she wanted 
to, and my wife— 

Q. (Interposing:) Did you have vacations during that pe¬ 
riod? A. Yes, sir. She expressed the idea she wanted 
44 to go to a country place rather than a city where she 
had previously spent a vacation. When we were first 
married I took her up to New York, and went up to Glen 
Echo, and visited President’s Roosevelt’s home at Saga¬ 
more Hill, and took her to other places of interest in New 
York, and the following summer I got her a place to stay 
near Wakefield, near Washington’s birth place, in Virginia, 
and the next summer—r 

Q. (Interposing:) Was that in accordance with her re¬ 
quest? A. Yes, sir. 

Q. Go ahead. A. And the next summer I got her a place 
at Fredericksburg where she could enjoy herself, and, other¬ 
wise, I tried my utmost to make her life happy. 
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Q. Now, there came a time, Doctor, when she did leave 
the home? A. Yes, sir. 

Q. Will you explain to his Honor what, so far as you know, 
was the occasion of that leaving, what condition existed and 
what you found ? A. Well, it seems as though several months 
before she left she got very restless. She would stay out 
late at night, and wouldn’t prepare my food. Usually I 
would come in about 12 o’clock from my work and would 
expect to have something light, and now and then she would 
be there on time to leave it; and then she began to question 
we about what I had, and one night she said,—she 
45 asked me if I wouldn’t write down just what I had. 

Q. Now, when you say “what you had,” do you 
mean by that your holdings? A. Yes, my possessions; and 
I told her that that wasn’t necessary, that if I died intes¬ 
tate that the law would look after that. And the day that 
she left she got up that morning, and when I went down in 
the kitchen I found her preparing a cake, and I thought 
she was making that cake for me. I found out that she was 
making that cake for a young girl’s birthday. I went on 
my rounds, and when I came back between two and three 
I found the hall filled up with baskets of food that she had 
fixed up to take away, and she left that day around about 
four o’clock, and when I went up in the room to look around 
to see what she had taken away I found a program in a 
very prominent place where I could read it, and it said, 
“Gone With the Wind,” and that was the last time I had 
any contact with her in my house. 

The Court: Let me see counsel at the bench. 

(Thereupon counsel approached the Court’s bench, the 
witness retired from the witness stand, out of the hearing 
of the court, and the following occurred: 

The Court: Do you claim that the wife did not leave the 
house ? 

Mr. Neudecker: No. We claim she was forced to leave 
because of his cruelty. 

The Court: Well, that is res judicata. 
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Mr. Neudecker: That is what I have thought about this 
case. 

46 The Court: In other words, he can show desertion 
now, but I do not think she can claim she left him 

because of his cruelty because in this case she sought a lim¬ 
ited divorce on that ground and didn’t get it. 

Mr. Neudecker: We sought either one in the alternative. 

The Court: It seems to me that when the husband proves 
she left him for two years that he would be entitled to 
divorce on the ground of desertion, but she would never¬ 
theless be entitled to support, so I think if counsel could 
agree on the item of support and counsel fees the case could 
be disposed of very shortly because I do not think it could 
be maintained on the ground of cruelty. 

You have heard what I have to say. Now, you can go 
ahead and take a lot of time, but I rule that you cannot 
show cruelty at the time she left him because that is res 
judicata, but in view of that order I do not expect to relieve 
him of the support: 

Mr. Neudecker: If we might have a few minutes to dis¬ 
cuss it, if your Honor please? 

The Court: Yes. Of course, you would have to go on 
and prove a continuing desertion. 

Thereupon counsel retired to confer with their respec¬ 
tive clients, and upon returning to the Court’s bench this 
occurred: 

Mr. Hayes: If your Honor please, I have explained to 
Dr. Gill what your Honor had said. 

He is wrought up over the fact that because there is some 
24 years difference in their ages he feels that is why she 
wants to be rid of him but have him take care of her, and 
he says that he thinks he ought to be able to tender 

47 that proof and then, if the ruling is adverse, see what 
he can do. 

The Court: All right. 

Mr. Hayes: I have witnesses to make the proffer of proof. 

The Court: What do you want to prove? 
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Mr. Hayes: That I have witnesses who had frequented 
the home and would testify he had amply provided for her 
during the time they were living together, my theory being 
that if she was a deserting wife she would not be entitled to 
an award of alimony. 

The Court: You make your tender? 

Mr. Hayes: Yes. 

The Court: And do you object? 

Mr. Neudecker: I object. 

The Court: I deny the tender. 

Mr. Hayes: May I enter into the record the names of 
the witnesses in the hall, Mr. Lewis, Mrs. Doswell and Mrs. 
Hardin; those witnesses, if your Honor please, would also 
testify to the fact that he has treated her properly, that 
there was no cruelty, but your Honor has already indicated 
that that matter would be precluded by reason of the other 
case, so I won’t pursue it. 

The Court: I think he can show that he did not treat her 
cruelly. 

Mr. Hayes: All right, I will offer those witnesses to 
show that. 

The Court: But if you do that I think she can show in 
defense his acts towards her, in mitigation. 

Mr. Hayes: What I have in mind, if your Honor 
48 please; I have always felt it my obligation, since I 
am alleging desertion, to show that there was no par¬ 
ticular reason for her leaving, because I have denied it, and 
it is she who left the place: 

Mr. Neudecker: I understand your Honor ruled that civil 
action No. 6104 was res judicata. 

The Court: That he did not properly support her when 
he was able to do so, and that he was not guilty of cruelty 
to her. 

Mr. Hayes: And I take it your Honor will deny my tender 
on either of those, and that you sustain Mr. Neudecker’s 
objection? 
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The Court: Yes. I think the only thing necessary to 
prove is the separation for the proper period of time. 

Mr. Hayes: Do you concede that, Mr. Neudecker? 

Mr. Neudecker: I think, if it is proper, we would concede 
as of today that since February, 1940, these parties have not 
lived together as husband and wife, and there is no question 
of cohabitation. 

The Court: Then I will hear you gentlemen on the ques¬ 
tion of support. My inclination would be to simply continue 
the former order. 

Mr. Hayes: On that question I would like to say that there 
are certain things I do want to bring to the Court’s attention 
with respect to his faculties, or facilities. 

The Court: I will hear anything you have got. 

Mr. Neudecker: I take it that that is the idea of counsel, 
because I would object on the part of the defendant so that 
her present rights would be protected, although we 
49 have no intention of doing anything except to go 
along in accordance with your Honor’s suggestion; 
but that the w'ife shall testify that when she left the hus¬ 
band’s abode it was by reason of his cruelty to her, and we 
offer to prove that by the testimony of the defendant wife, 
and by the testimony of Eva Cunningham, Milton Harper, 
Angela McIntyre, Jerome Osborne, Eunice Plummer, and 
Dr. Joseph Trigg, that the wife was compelled to leave the 
family abode by reason of the cruelty of the plaintiff toward 
her. 

The Court: And you object to that? 

Mr. Hayes: Yes, sir. 

The Court: And I sustain the objection. 

Mr. Hayes: It seems to me Mr. Neudecker’s position 
would be a bit inconsistent to object to my offer and then 
offer to prove, himself. 

Thereupon, counsel returned to the trial table, the wit¬ 
ness resumed the witness stand, and the following occurred : 


By Mr. Hayes: 
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Q. Doctor, by reason of his Honor’s ruling, your testi¬ 
mony is now to be confined with respect to your faculties 
to any order his Honor might see fit to grant in the way of 
alimony, which he has indicated will be his ruling in this 
case by reason of the record as he finds it, and to which 
exception has been duly noted: Now, you have indicated 
that you are a physician? A. Yes, sir. 

Q. And, aside from that work of a physician, you do 
other work? A. Wire man at the Bureau of Printing and 
Engraving. 

50 Q. Will you give his Honor some idea as to what 
your approximate income is, and then as to what 

your expenses are? A. My income from the Bureau is 
around about $2600 a year, and from my medicine it runs 
around about $1400 or $1600 a year. 

The Court: Altogether about $4000? 

The Witness: Yes, sir. 

By Mr. Hayes: 

Q. Now, what are your expenses, Doctor? A. Well, I have 
a son that I have to take care of, a son who is incapable 
of earning a living. 

Q. He is incapable by reason of the fact that he has a 
physical condition from which he suffers? A. Yes, sir. 

Q. All right, sir, what else ? A. And then I also have the 
upkeep of myself, and taxes, and so forth. 

Q. Does your mother live with you? A. Yes, sir. 

Q. And is she entirely dependent upon you also for 
support? A. No, sir; she is independent. 

Q. Sir? A. She is independent. 

Q. She has an income of her own. A. Yes, sir. 

Q. How old a lady is she ? A. Eighty three years. 

Q. She lives there in your home? A. Yes, sir. I 

51 have to have some one to look after her, though. 

Q. You do have to have to have some one to look 
after her? A. Yes, sir. 
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Q. And you are responsible for that care? A. Yes, sir. 

Q. And what does that cost you, for instance? A. I give 
her seven dollars a week for the short time she is there. 
She generally works three or four hours a day. 

Q. And can you approximate for his Honor what the cost of 
support of the boy is that you have to take care of because 
of his physical inability? A. I would say around thirty or 
thirty five dollars a month. 

Q. And as to vour own expenditures, Doctor? A. Well, 
that is around $45 for table, $45 or $50 a month. 

Q. Do you have any other source of income? A. I have 
a little in the bank. 

Q. I mean income. A. I get a little interest, that is all. 

Q. Are there any rents? Do you have any rents? A. Yes, 
I have the rents from three houses. 

The Court: I didn’t understand: 

The Witness: I have rents from three houses. 

By Mr. Hayes: 

Q. And, I take it Doctor, you have expense incident to 
the maintenance of those houses. A. Yes, sir; the 
52 upkeep, taxes and so forth. 

Q. And can you give his Honor an idea as to what return 
you have from those, approximately? A. About $125 a 
month. 

Q. Now, have you given his Honor all of your income, and 
your expenses as you recall them? 

Mr. Hayes: All right. You may inquire. 

Cross Examination 
Bv Mr. Neudecker: 

Q. Where is vour property located, your rental property, 
Mr. Gill? A. L Street. 

Q. What is the address of them. A. One is 2135, and 
2137 and 2145. 
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Q. How much rent do you get from 2135 L Street? A. 
Thirty five and a half. 

Q. $35.50? A. Yes, sir. 

Q. And who collects that? A. I do. 

Q. Who is the tenant? A. I don’t remember the lady’s 
name. 

Q. How large a house is that ? A. A six room house. 

Q. Can you give me the name of the tenant? A. No, I 
don’t remember the name. 

Q. How long has she lived there? A. She has been there 
about ten years. 

Q. Do you collect rent from her every month? 

53 A. Yes, sir. 

Q. It is paid to you personally? A. Yes. 

Q. And you don’t know her name ? A. I just can’t recall it. 
Q. Have you applied to the Rent Commission to increase 
the rental value of that house? A. No, sir. 

Q. How is that? A. No. 

Q. Who is your tenant at 2137 L? A. That is Mrs. Lyles. 
Q. Mrs. Lyles? A. Yes, sir. 

Q. What is the rent there? A. Forty dollars. 

Q. Is that a six room house, also? A. Yes. 

Q. And 2145 L Street, is that a six room house? A. No. 
That is a ten room house. 

Q. What does that rent for? A. That rents for $60. 
That is an agent’s hands. 

Q. I beg pardon? A. That is in an agent’s hands. 

Q. Who is the agent for it? A. Mr. Woodward on 20th 
Street. 

Q. James Woodward? A. Yes. 

Q. Doctor, did you pay an income tax— A. (Inter- 

54 posing:) I did. 

Q. (Continuing:) —for 1942? A. Yes, sir. 

Q. Do you recall at what you listed your net income? 
Mr. Hayes: Just a minute, I object. 

The Witness: No, I don’t remember that. 
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Q. Any others? A. No, sir. 

Q. Any other property from which you get income? A. 
No, sir. 

Mr. Neudecker: That is all. 

Redirect Examination 
By Mr. Haves: 

Q. Doctor, you speak of the place in which you live; you 
made the expression that you wouldn’t sell it for forty 
thousand dollars. Is that because of some sentimental 
value? A. Well, it is my home and business place. We paid 
$5,500 for it twenty some years ago. 

Q. In other words, this original piece of property you 
paid $5,500 for? A. Yes, sir. 

Q. And your present value is because of the sentiment 
that has been built up over the period of time? A. Yes, sir. 

Q. What do you think the market value is? A. I guess I 
could get about twelve or fourteen thousand dollars for it. 

Q. Is your wife employed at the present time, do 
58 you know? A. I don’t know. I haven’t heard any¬ 
thing only in court. 

Q. At the time the award was made to her she was at 
that time unemployed, is that right? A. I beg your pardon? 

Q. At the time the award was made to her was she un¬ 
employed? A. Unemployed. 

Mr. Hayes: All right. That is all. 

Recross Examination 
By Mr. Neudecker: 

Q. Don’t you know, Dctor, that your wife testified before 
Justice McGuire that she was employed as seamstress, doing 
what work she could, at the time that was fixed? A. She 
wasn’t employed at the time he ordered me to pay $65. 
He didn’t get any information from me whatever. 
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Q. I didn’t understand you ? A. I say, when they ordered 
me to pay that $65 they didn’t consult me, or allow me 
a fair chance. 

Q. You recall testifying before Mr. Justice McGuire, don’t 
you? A. They didn’t let me say anything about it. 

Mr. Hayes: He may be confused as to this. 

By Mr. Neudecker: 

Q. Don’t you remember— A. (Interposing:) Yes, I re¬ 
member they asked her if she was employed and she said 
yes, but how long had she been employed? 

Mr. Neudecker: That is all. 

59 Mr. Hayes: That is all. 

The Court: That is all. Step down. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Hayes: That is all I have to offer. I tendered the 
other witnesses at the bench. 

Mr. Neudecker: All right, Mrs. Gill. 

Thereupon 

Mrs. Mary Osborne Gill, 

the defendant herein, being called as a witness in her own 
behalf, having been first duly sworn by the Clerk of the 
Court, assumed the witness stand and, upon examination, 
testified as follows: 

Direct Examination 
By Mr. Neudecker: 

Q. Your full name? A. Mary Osborne Gill. 

Q. You are the defendant in this case? A. Yes, sir. 

Q. Mrs. Gill, are you now employed? A. Yes, sir, I am. 

Q. Where ? A. At the Treasury Department. 
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Q. What are your duties? A. I am a clerk. 

Q. What are your hours of work? A. Four thirty to 12 
o’clock. 

Q. At night? A. Yes. 

60 Q. Are you paid every week or two weeks ? A. Two 
weeks. 

Q. How much do you receive for every two weeks? A. 
Sixty two twenty. 

Q. And at the time you appeared in this case before Mr. 
Justice McGuire were you employed? A. Yes, sir. 

Q. What were you doing? A. I was sewing. 

Q. Approximately what did you earn at that time? A. 
My work was seasonable, and I sometimes worked six days 
a week for that work I got three dollars, approximately $18 
a week. 

Q. Would you say how much your earnings amounted to 
a month ? A. Well, to take the deductions from me—I would 
say around seventy or eighty some dollars. I did some 
sewing at home. 

Q. And that was in addition to your work out, is that 
right? A. Yes, sir. 

Mr. Hayes: Wait a minute. I don’t follow that. That 
was in addition to what? 

Mr. Neudecker: To her working out. That was in addi¬ 
tion to work as seamstress. 

Mr. Hayes: I thought that was what you asked her. 

By Mr. Neudecker: 

Q. Then I will ask you; was that in addition to the 

61 work you did at home? A. The work I did at home 
was in addition. 

Q. Has you health changed in any way? A. Yes, sir. 

Q. Will you tell his Honor in what way? A. Night work 
has been very wearing on me, and I have asked many times 
to have it changed, but I haven’t been so far, but I have been 
trying to hold on because it is essential I work. I didn’t 
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make enough to made a decent livlihood from my support 
from the Doctor. 

Q. Have you any tubercular symptoms? A. Apparently 
I have. I have had to go down to the clinic several times 
to have x-rays. 

Mr. Hayes: Just a minute; I submit if there is any ques¬ 
tion about that, about x-rays, it would be proper to have the 
x-ray pictures rather than have the lady testify. 

The Court: I think so. 

By Mr. Neudecker: 

Q. Have you had any medical care in the last year? A. 
Yes, sir. 

Q. Have your expenses changed in any way since your 
hearing before Justice McGuire? A. Naturally they have, 
sir. 

Q. Do you feel that $65 is a sufficient amount to be paid 
to your as maintenance? A. No, I don’t. 

Q. During the time you lived with Dr. Gill did you keep 
the books? A. No. 

Q. Did you have occasion— A. (Interposing:) 
62 Nothing at all 

Q. (Continuing:)—to have access to his office rec¬ 
ords. A. No. 

Q. Did he ever tell you then what he was earning at the 
Bureau? A. I doubt that I knew. He once told me, in a 
chatty mood, that his net income for that year was four 
thousand and some dollars, but that was the only time he 
ever touched on it. 

Q. What are your expenses now? Do you room and 
board ? A. Yes. 

Q. What does that cost you per month? A. Well, around— 

Q. (Interposing:) I can’t hear you. A. Around fifty 
dollars. I live at my brother’s home, and I naturally carry 
on my obligations. 

Q. And what other expenses do you have? A. Well, my 
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insurance and clothing, and what little recreation I have. 
It doesn’t amount to much. 

Mr. Neudecker: You may examine. 

Cross Examination 
By Mr. Hayes: 

Q. As I understand you, Mrs. Gill, your pay is approxi¬ 
mately $122 a month, is that right? A. By taking all deduc¬ 
tions off for different things, retirement and all like that, 
it is a little less than $61.20. 

Q. And as against that you have indicated you pay $50 
to your brother for room and board? A. Yes, sir. 

Q. Your other expenses are incidental to clothing, 
63 and insurance, and things like that, things of that 
character? A. Yes. 

Q. And besides the $122.40 you get, you are at the present 
time getting $65 from Doctor Gill, is that right? A. Yes, sir. 

Q. So that you total around a hundred and seventy or 
a hundred and eighty a month? A. Yes. 

Q. And out of that you have indicated you have the ex¬ 
penses of fifty dollars for room and board, and the other 
incidental expenses you have indicated, is that right? A. 
Yes. 

Q. Now, at the time you were up before Mr. Justice Mc¬ 
Guire, didn’t you at that time say to him you were employed 
only with such casual work as you could get as a seamstress, 
and that there was a very small income you could get? A. 
I did. It was seasonal, as I said, and there were times I 
worked only a few days a week. 

Q. In answer to Mr. Neudecker you indicated you got 
about seventy dollars. Was that for work you did at home? 
A. No, altogether, in the dull season and all, with the work 
I did out and what I did at home, it averaged around seventy 
or eighty. 

Q. So that the seventy dollars to which you made reference 
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covered both the work at home and outside, is that correct? 
A. Yes, sir. 

Q. Since the time that order was entered you have gotten 
this position which pays you steadily the amount you 

64 have indicated? A. Yes. 

The Court: How much was it? 

The Witness: It has amounted to $61.20, but deductions 
for bonds and all— 

Mr. Hayes: (Interposing:) I think she answered Mr. 
Neudecker by saying that her pay check is $61.20 every 
two weeks. 

The Witness: It should be; it is $1440. 

Mr. Neudecker: But what is it actually? 

The Witness: Fifty-six. 

By Mr. Hayes: 

Q. So that you get $112 a month, plus the original 65 to 
70 a month you receive. A. Yes. 

Mr. Hayes: That is all. 

Mr. Neudecker: That is all. 

(Thereupon the witness was excused and retired from the 
witness stand.) 

Mr. Neudecker: If your Honor please, I first understood 
Dr. Gill to say his practice netted him fourteen to sixteen 
hundred. If it was sixteen his net income would be around 
$5500, and if it was fourteen it would be around $5300. 

Mr. Hayes: Of course, the testimony he made as to his 
income is the same as it was at the time he testified before 
Mr. Justice McGuire, and if any change is to be made it 
should be on the fact of change in her earnings. 

Mr. Neudecker: I think Dr. Gill has answered that there 
was no testimony before Mr. Justice McGuire as to 

65 his income at that time. Actually he is making con¬ 
siderably more than at the time he replied to that 

maintenance order. I submit that a man who is making 
$5500 to $5700 a year should be able to pay his wife $100 a 
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month, and by reason of your Honor’s statement he is 
entitled to a divorce I think that should be taken into 
consideration. 

The Court: Well, leave that blank in the order and I will 
fill it in, and you can agree on the attorney fees. 

Mr. Neudecker: I have received nothing in this case, and 
I think $250 would be reasonable. 

Mr. Hayes: He is asking for a fee of $250. 

Dr. Gill: He won’t get it. 

Mr. Hayes: If your Honor please, I suppose I will have 
to ask your Honor to fix it because the Doctor calls atten¬ 
tion to the fact that he has already paid $175 in other cases, 
and that all he has done in this case is draw the pleadings. 

I am always handicapped at a time like this. 

The Court: What fee are you asking? 

Mr. Neudecker: I told him I thought $25 was a reasonable 
fee because when you get to Court to try it you have to 
consult your witnesses, and everything. 

The Court: That is true, but you have been over this case 
once before. I think $200 would be reasonable. 

Mr. Neudecker: Very well. 

The Court: You got $225 in the first case. 

Mr. Neudecker: That is right, but it wasn’t a very easy 
one, as your Honor may imagine. 

(Thereupon the instant hearing was concluded.) 
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Counter Statement of Case. 

The errors complained of by the appellee (cross-appel¬ 
lant), Mary Osborne Gill, are interrelated in the sense that 
all of them arise from adverse rulings of the lower Court 
as to the effect to be given the Judgment for Separate 
Maintenance entered in Civil Action 6104, in the present suit 
for divorce for desertion, known as Civil Action No. 15,033. 
The question on the cross-appeal is, what was the effect of 
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the prior judgment for maintenance as res judicata on the 
issues of cruelty and desertion in the present case. We 
believe-a •summa ry of both proceedings-to be-necessary and 
helpful. References in this brief to Appendix mean the 
Joint Appendix included in Appellant’s Brief. 

Reviewing briefly Civil Action No. 6104: The wife’s com¬ 
plaint joined in a single bill a suit for limited divorce and 
alimony, for alleged cruelty causing her to leave the family 
home on February 21st, 1940, and a suit for maintenance, 
and it prayed in the alternative for a divorce and alimony 
“and/or” maintenance (App. 14-18). We believe this 
form of pleading permissible under the Rules of Civil Pro¬ 
cedure, viz: Rules 8 (a) (3) and (e) (2), and 18 (a): 

The lengthy answer of the defendant husband (App. 19- 
27) denied the allegations of cruelty and charged that the 
wife’s departure from his home was “willful and designed 
as will hereinafter be more specifically set forth” (App. 
18), and concluded by asserting that “plaintiff, as a desert¬ 
ing wife, is not entitled to be separately maintained nor is 
she entitled to a limited divorce on the ground of cruelty 
• * (App. 27). 

After trial, the Court, on October 24th, 1941, entered a 
judgment adjudging that the wife “has duly established a 
case justifying the award to her of separate maintenance” 
and granting maintenance (App. 28). No reference is made 
in the judgment to the cruelty charges or the prayer for 
divorce. This case was not stenographically reported and 
no findings of fact were made other than the above adjudi¬ 
cation. 

Reviewing briefly Civil Action No. 15,033: On March 
19th, 1942, the husband filed the present action for absolute 
divorce alleging desertion by the wife for more than two 
years commencing February 21st, 1940 (App. 1); the wife 
answered, denying the desertion, alleging the husband’s 
cruelty toward her, and setting up the judgment for main- 
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tenance as res judicata of all the issues between plaintiff 
and defendant (App. 4). The husband’s complaint alleged 
there was no hope of reconciliation between the parties 
(App. 3), and the answer denied this allegation (App. 5), 
but it does not appear from the record that either party 
made any overtures in that direction. 

After the complaint and answer in the second case had 
been filed, the defendant wife moved for summary judg¬ 
ment, under the Rules of Civil Procedure, on the ground 
that the matters complained of were res judicata by virtue 
of the judgment for maintenance (App. 7). This motion 
was denied by the Court (App. 8). 

On the trial of the instant case the trial Justice ruled 
that the maintenance judgment was in effect an adjudication 
that the wife’s charges of cruelty had not been sustained, 
and was res judicata against the wife in the present suit 
for divorce for desertion. Testimony by the wife and other 
witnesses proffered to establish that the husband was 
guilty of acts of cruelty by reason of which the wife left 
him, and did not desert him, was rejected (App. 40). Upon 
the uncorroborated testimony of the husband that his wife 
had deserted him and had continued in desertion for two 
years (App. 31-41), and the fact that cohabitation had not 
been resumed being conceded (App. 40), the Court entered 
judgment in favor of the husband for a divorce on the 
ground of desertion (App. 9). 

Statutes or Rules Involved. 

D. C. Code (1940), Sec. 16-412 (14:72), formerly 977 pro¬ 
vides that 

“If the divorce is granted on the application of 
the husband, the court may, nevertheless, require him 
to pay alimony to the wife, if it shall seem just and 
proper.” 

D. C. Code (1940) Sec. 16-415 (14:75), formerly 980, pro¬ 
vides for maintenance 
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“Whenever any husband shall fail or refuse to main¬ 
tain his wife and minor children, if any, although able 
to do so * * 

I). C. Code (1940) Sec. 16-403 (14:63) providing that 

“A divorce from the bond of marriage or a legal 
separation from bed and board may be granted for • • • 
desertion for two years, * * *. A legal separation from 
bed and board may be granted for cruelty: # 

Rules of Civil Procedure, providing as follows: 

* * *“Relief in the alternative or of several different 
types may be demanded.” Rule 8 (a) (3) 

• * purty may also state as many separate claims 
or defenses as he has regardless of consistency. * # # ” 
Rule 8 (e) (2) 

“The plaintiff * * * may join either as independent 
or as alternate claims as many claims * * # as he may 
have against an opposing party.” Rule 18 (a) 

Statement of Points on Cross-Appeal. 

1. The lower Court committed error in denying the de¬ 
fendant’s Motion for Summary Judgment. 

2. The lower Court committed error in the exclusion 
of defense testimony as to cruelty and desertion. 

3. The lower Court committed error in granting the 
plaintiff a divorce for desertion. 

Summary of Argument. 

1. On the appeal: The trial court had statutory power . 
to require the husband to pay alimony to the wife, and the 
record shows no abuse of discretion in the allowance. 

2. On the appeal: The Judgment for Separate Main¬ 
tenance was res judicata on the issue of the husband’s fail¬ 
ure to maintain his wife and exclusion of such testimony 
was not error. 

3. On the cross-appeal: A wife leaving the family 
home must prove she is rightfully away in order to be en¬ 
titled to maintenance. Here the wife alleged she left be- 



5- 


cause of her husband’s cruelty; he denied the cruelty and 
charged that she deserted without cause. We contend that 
the entry of the judgment for maintenance resolved the 
issues of cruelty and desertion in her favor, and if she was 
then rightfully away she is not the deserting party, and 
the lower Court was in error in its application of the doc¬ 
trine of res judicata. 

Argument. 

1. Appellant’s principal assignment of error is based 
on the allowance of alimony to the wife by the decree grant¬ 
ing the husband an absolute divorce for desertion. There 
can be no question as to the authority to grant alimony in 
these circumstances. 

D. C. Code (1940), Section 16-412 (14:72) 

Jaffe v. Jaffe, 74 App. D. C. 394, 124 F. 2d 233 

As to the propriety of the allowance, the record shows 
that both husband and wife were examined and cross exam¬ 
ined as to their respective incomes and property holdings. 
The testimony (App. 41-52) shows, briefly, that the husband 
receives $2600 a year from his government position (App. 
41, 44), $1400 to $1600 a year from the practice of medicine 
(App. 41,44), and about $125 a month, or $1500 a year, from 
the rentals of three houses (App. 42). This totals $5500 to 
$5700 a year for the husband, to which also may be added * 
dividends of about $15 a year and “around” $64 interest 
on bank deposits (App. 45), indicating, at present bank in¬ 
terest rates, a substantial bank account. The wife is em¬ 
ployed by the government at a salary of $1440 a year (App. 
51), receiving $112 a month after deduction, and the record 
discloses no other income. The alimony awarded is $65 
per month, being the same amount ordered as maintenance 
in the first case. 

The alimony ordered is less than fifteen per cent of the 
husband’s income, and after its payment he will have left 
approximately $4800 to $5000 a year, whereas the wife, with 
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her salary augmented by the alimony, will have $2100 to 
$2200 a year. 

The Justice below had the benefit of all this information 
and it is submitted that neither the award nor the amount 
thereof shows an abuse of the discretion given by the stat¬ 
ute to allow alimony to the wife “if it shall seem just and 
proper.* ’ 

2. At the trial below, counsel for plaintiff husband prof¬ 
fered witnesses to prove that until the alleged desertion 
the husband properly supported and maintained his wife 
(App. 39). This testimony was rejected on the basis 
of the former decree for maintenance. To establish a case 
for maintenance under the statute, the wife must certainly 
allege and prove that the husband failed or refused to 
maintain her, although able to do so. The judgment in the 
maintenance case specifically states that the wife “has 
duly established a case justifying the award to her of sep¬ 
arate maintenance’’ (App. 28). The issue having been 
determined adverselv to the husband in the maintenance 
suit, it was res judicata in the divorce case. 

Brown v. Brown, 74 App. D. C. 309,122 F. 2d 219 

3. On the cross-appeal of the wife, the question is 
whether the lower Court was correct in construing the 
maintenance decree as an adjudication against the wife 

, on the issues of cruelty and desertion. It is apparent from 
the record that the Justices below took the view in the sec¬ 
ond case that failure to award a divorce in the first case was 
an adverse finding on the wife’s charges of cruelty, de¬ 
spite the granting of maintenance to her. 

While the local maintenance statute does not include 
the words “without her fault,” “rightfully away,” or “jus¬ 
tifiably away,” as do the maintenance statutes of many 
other jurisdictions, the rule under the common law and the 
decisions of all courts, including our own, is that a wife, hav¬ 
ing left the family home, has the burden of proving she is 
justifiably away in order to be entitled to maintenance. 
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In the present case, it was incumbent on the wife to sustain 
her charges of cruelty, inasmuch as that was the only 
reason she assigned for her departure. 

In 27 Am. Jur. 16, sec. 408, the general rule is stated to 
be as follows: 

“A wife cannot maintain a suit for the recovery of 
alimony or maintenance where she voluntarily sep¬ 
arates from her husband and intentionally leaves a 
proper home provided her by her husband * • # or 
where the wife is not herself free from fault as to the 
cause of the separation.” 

Locally, we have the following pertinent cases: 

In Tolman v. Tolman, 1 App. D. C. 299, 309, which ante¬ 
dates the maintenance statute, the Court stated the rule as 
follows: 

“To entitle the wife to alimony, it is, of course, nec¬ 
essary that she should establish the fact of desertion or 
ill-treatment on the part of the husband, and that he 
has refused to maintain her, and that she has not been 
guilty of conduct to afford justification for the action 
of the husband.” 

In Towson v. Towson, 49 App. D. C. 45, 47, 258 F. 517, 
referring to the maintenance statute, this Court said: 

“The statute does not say that, if the wife without 
cause sees fit to leave the home established by her hus¬ 
band, he is obliged to support her apart from him.” 

And in the more recent maintenance case of Cissell v. 
Cissell, 61 App. D. C. 271, 61 F. 2d 679, where the wife, as 
here, alleged she left the family home because of cruelty on 
the part of the husband, this Court said: 

“This claim of a justified withdrawal by the wife was 
denied by the husband, and constitutes the issue to be 
ultimately tried upon the evidence.” 

The law seems also to be settled in this jurisdiction that 
acts justifying desertion must be such as would support a 
decree for divorce. 

Underwood v. Underwood, 50 App. D. C. 323, 271 
F. 553 

Miller v. Miller, 72 App. D. C. 348,114 F. 2d 596 
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We believe the inevitable conclusion to be that the Justice 
in the maintenance case found appellee sustained her 
charges of cruelty and justified her alleged desertion, other¬ 
wise her entire complaint would have been dismissed. 

Appellant’s brief on page 3, lines 2 to 19, recounts cer¬ 
tain details of the trial of the first case including remarks 
attributed to the Justice trying that case. We do not agree 
with the correctness of appellant’s statements, and, further¬ 
more, do not believe that the recollections of either counsel 
or litigants as to what occurred in that case nearly three 
years ago have any place in this record. We submit that 
the substance of the judgment for maintenance cannot be 
altered by statements of the Justice at the time of sign¬ 
ing it, or during the trial, even if made as claimed in Ap¬ 
pellant’s Brief. 

“ * * * It has been repeatedly held that the remarks 
of a trial judge made during the progress of the 
case, even though they amount to the giving of his 
reasons for his decision, become no part of the judg¬ 
ment, and cannot be held to control or alter its sub¬ 
stance and effect.” 

Helpling v. Hclpling, 50 Cal. App. 676, 195 Pac. 
715. 

Also American Nat. B. & T. Co. v. U. S., decided May 8, 
1944, U. S. App. 1). C., 142 F. 2d 571, in which this 

Court stated that “The judgment of a court cannot be modi¬ 
fied by extrinsic evidence.” 

As no findings of fact were made, the pleadings and judg¬ 
ment constitute the record of what was in issue and what 
was decided in the maintenance suit. The judgment raises 
a presumption that the court had before it sufficient evi¬ 
dence to award the judgment. 

“• • • the decree in cases where no findings of fact 
were made had been regarded as impliedly a finding of 
all the facts sufficient to support the decree which 
could have been found from the pleadings and proof.” 

Shellman v. Shellman, 68 App. D. C. 197, 95 F. 2d 
108. 
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And in the case of Helpling v. Helpling, supra, the rule 
was stated as follows: 

“No findings of fact were made, but since no appeal 
was taken from said judgment, and since the same has 
become final, we are bound to assume in support of said 
judgment that the court rendering the same found in 
the plaintiff’s favor upon every issue necessary to be 
determined in order to support said judgment, and 
found against the defendant upon every such issue.” 

If the judgment for maintenance was a finding that the 
wife was rightfully away from the husband, as we contend, 
she was not then, and is not now, the deserting party. 

See Miller v. Miller, 150 Mass. Ill, 22 N. E. 765, in which 
a prior finding that the wife was justifiably away was held 
to be res judicata in the husband’s subsequent suit for di¬ 
vorce for desertion. 

Also Harding v. Harding, 198 U. S. 317, 25 S. Ct. 679, 49 
L. Ed. 1066. 

In the present case there was but one separation, and 
the desertion charged in the husband’s complaint for di¬ 
vorce is the same charge of desertion, except for dura¬ 
tion, which he set up as a defense to the wife’s suit for 
divorce or maintenance, and the question in each case 
was whether the one separation and living apart was by 
reason of the fault of the wife. As appellant correctly 
states in his brief, on page 3, at the time of the answer 
and trial of the first case the alleged desertion was not of 
sufficient duration to be available as a ground for divorce. 
However, such desertion, regardless of duration, was 
available as a defense and vras so pleaded by the husband, 
as a reading of his answer in the maintenance case will 
disclose. The judgment for maintenance, we contend, nega¬ 
tives that charge and is res judicata on that issue and 
creates an estoppel in the present case. As stated in 34 
Corpus Juris, 854, sec. 1266, 

“ * # • matters alleged by way of defense to an ac¬ 
tion and fully negatived by the judgment therein, can- 
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• not afterward be made the basis of a new action by the 
former defendant against the former plaintiff, * * *” 

In Helpling v. Helpling, supra, the facts closely parallel 
our case, and the court there held the maintenance decree 
res judicata in the second case as to all matters which were 
pleaded or pleadable as a defense to the first suit. 

In the case of Brown v. Brown, supra , this Court recently 
discussed the doctrine of res judicata and its application, 
and, instead of quoting therefrom, we respectfully invite 
attention to that decision. 

Appellant’s brief cites the case of Vickers v. Vickers, 95 
W. Va. 323,122 S. E. 279, wherein the wife sued for main¬ 
tenance, the husband defended on the ground of cruelty, 
and a final decree was entered in her favor; thereafter the 
husband sued for divorce, alleging that the acts of cruelty 
complained of in his answer in the suit for maintenance 
necessitated his leaving her, wherefore she was guilty of 
desertion; the decree in the maintenance suit was held 
res judicata as to the acts of cruelty alleged in his suit for 
divorce, the Court saying (122 SE 280): 

“ # * * Had she been guilty of cruelty or other offense, 
sufficient to warrant the court to grant her husband a 
divorce from bed and board, or from the bonds of matri¬ 
mony, she could not have maintained her bill for main¬ 
tenance. This was one of the issues necessarily deter¬ 
mined in the maintenance suit. We therefore hold that 
the present decree cannot be sustained on any alleged 
acts of cruelty.” 

Inasmuch as the report shows that the husband’s decree was 
sustained in the Vickers, case, it may be well to add that his 
divorce was upheld upon the ground of desertion, predi¬ 
cated solely upon the refusal of the wife to accept what 
the court found to be a bona fide offer of reconciliation made 
by the husband in good faith subsequent to the entry of the 
maintenance decree. 

We respectfully submit that a finding that the wife was 
justifiably away, and was not the deserter, is inherent in 
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tlie judgment for maintenance, and the positive finding that 

the wife “established a c•ase ,, is not to be overcome bv the 

•> 

assumption that failure to grant her a limited divorce is 
tantamount to a finding that she did not prove cruelty. 
Having affirmatively stated that plaintiff had established 
a case, it was not necessary also to recite that the defendant 
had failed to sustain his defense. 

We believe, and urge, that the rulings of the lower Court 
with respect to the application of the doctrine of res judi¬ 
cata were erroneous and were invoked against the wrong 
litigant, resulting in the decree of divorce from which the 
cross-appeal was taken. 

Counsel for appellant complains in the conclusion to his 
argument that it w'ould be a travesty on justice to require 
his sixty-five year old client to contribute to the support of 
the appellee. When the affluent appellant married a woman 
twenty-two years his junior, took her into a home to share 
occupancy with a mother-in-law, a step-child, and a roomer, 
and expected to abide in peace and harmony, he was cer¬ 
tainly an optimist and quite possibly the author of his own 
injury, and, to borrow the words of a recent member of 
this Court in an opinion not otherwise applicable, his pres¬ 
ent situation is “a risk assumed by those bold enough to 
take wives.” 

The judgment granting the husband an absolute divorce 
should be reversed and the case remanded for further 
proceedings. 

Respectfully submitted, 

RAYMOND NEUDECKER, 

Attorney for Appellee (Cross-appellant). 



